





FORM No. 6. 
Final decree for sale. 


(Order XXXIV, rule 5.) 


(Trrxe.) 
Upon reading the preliminary decree passed in this suit on the 
day of and further orders (if any) dated the 
od day of and the application of the 
plaintiff dated the day of for a final 


decree and after hearing the parties and it appearing that the payment 
directed by the gaid decree and orders has not been made by the defend- 
ant orany person on his behalf or any. other person entitled to/redeem 


the m & 

It is by ordered and decreed that the mortgaged property in the 
aforesaid preliminary decree mentioned or a sufficient part thereof be 
sold, and that for the purposes of such sale the plaintitt shall produce 
before the Court. or such office® as it appoints all documents in his 
possession or power relating to the mortgaged property. 

2, And it is hereby further ordered and decreed that the money 
realised by such sale shall bespaid into the Court and shall be duly 
applied (after deduction therefrom of the expenses of the sale) in pay- 
ment of the amount payable to the plaintiff under the aforesaid preli- 
minary decree and under any further orders that may have been passed 
in this suit and in payment of any amount which the Court may have 
adjudged due to the plaintiff for such costs of the suit including the 
costs ofthis application and such costs, charges, and expenses as may be 
payable under rule 10, together with such subsequent interest as may be 
payable under rule 11, of Order XXXIV of the First Schedule to the 
Gode of Civil Procedure, 1908, and that the balance, if any, shall be 
paid to the defendant or other persons entitled to receive the same. 


FORM No. 7. 


Preliminary decree for redemption where on default of payment by 
mortgagor a decree for foreclosure is passed. 


(Order XXXIV, rule T—Where accounts are directed to be taken.) 


(LrrLx.) 

This suit coming on This day, etc.; It is hereby ordered 
and decreed that it be referred to as the Commissioner to 
take. the accounts following :— 

(i) an account of what is due on this date to the defendant for 
principal and interest on the mortgage mentioned in the 
plaint (such interest. to ‘be computed at the rate payable on 
the principal or where no such rate is fixed, at six per cent. 
per annum or at kuch rate as the Court deems reasonable); 

(ii) an account of the income of the mortgaged property received up 

to this date by. the defendant or by any other person by 

or for the use of the defendant or which without the wilful 
default of the defendant or such person might have been so 
; received ; » 

(iii) an @ecount of all sums of money properly incurred by the 


f 


defendant to this date for costs, charges and expenses 
(other than costs of the suit) in respect of ‘the ‘mortgage: 
security together with interest, thereon (such interest to. 
‘computed at the rate agreed between the parties, or, failing 
such rate, at the same rate as is payable on the — or, 
failing both such rates, at mine per cent. per annum) ; 
account of loss or damage caused to the mortgaged 
-perty Belov this date by any wet or omission of the def t 
is. of, or: : injurious to, the 
ty or by his. _ perform of the duties im- 
by for the time in force or by 
<} nortgage-deed et ; ‘ 


’ 


* 





















3. And it’ is hereby further ordered that the said 
shall present the account to this Court with all convenient 
ing all just allowances on or before the _ day o 











be confirmed and countersigned, subject to such 


a “" 4, And it is hereby further ordered and decreed-— asm 


 @ thatthe plaintiff do pay into Court on or before the day =. 
pay- 


, or any later date up fo which time for 
ment may be selanded Se the Court such m7 as the 
ila shall find due and the sum of Rs, _ for the costs of 
‘hts the suit awarded to the defendant; a¥ hs, " 
dys #1) that, on such payment, gnd on payment thereafter before such 
tie date asthe Dourt shag’ @ariof euch sweet aethe me | 
adjudge due in respect of such costs of the suit and su 
sa costs, charges and expenses as may be payable under rule 10, 
Sa aby vad together with such subgequent interest as ma be payable 
BOA. under rule 11, of Order XXXIV of the First Schedale the 
Code of Civil Procedure, 1908, the defendant shiall bring into 
— all documents gpa pomeneton or oe “| 1 
e mortgaged pro in the plaint mentioned, su 
documents shall be d ed ee! soar : brig or to such 
person as he ints, and the defendant, , if so requi 
re-convey or Fitenater the said property free org pe 
ri be and clear of and from all incumbrances created by 
the defendant or T person claiming under him or any 
person under whom he claims and free from all Herd 
whatsoever arising from the mortage or this suit and shall, 
if so required, Mater up to the plaintiff quiet and peaceable 
possession of the said property. 


5. And it is hereby further ordered and decreed that, in default of 
“Raver as aforesaid, the defendant shall be at liberty to apply to the 
tely dibarond ‘ead tesenlooel of cae ane penoetorth solids ha 

; : of. rom all right 
mortgaged property described in the Schedule pin Hud and shall, 
if so required, deliver up to the defendant guiet and peaceable possession 
of the said pre ; and that the parties Hall be at liberty-to apply to 
the Court from time to time as they may have occasion, and on such 
geome or otherwise the Court may give such directions as it thinks 
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ie 


ion as may be 
after consideration of such objections as the parties to the suit 
may make, 





: of ipsam h eae tdudtived 
up to: ate | the deendant ov by any ther nm ‘by 
order or for the use of the defendant or which wi 
‘the wilful default of the defendant or such person might 


(iii) an account of all sums of mone; ly ineurred by the 
defendant gi tig? this date for pS ccgger lion and i the 
(other than pons 0 ri toplist yk 
_- seeurity together with interest thereon (such interest, to 
Lee computed at the rate agreed between the payties, or, failin 
such rate, at the same rate as is payable on the pean 
_ or failing both such rates, at nine per cent. per antiun)) ; 


(iv) an account of any loss or damage caused to the mortgaged 
perty before this date by any act or omission of the defendant 
which is destructive of, or permanently injurious to, the 
property or 7. his failure to perform any of the duties 
im upon him by any law for the time Paine in force or 


by the terms of the mortgage-deed. . 


2. And it is heréby further ordered and devreed that any amount 
received under clause (i) or adjudged due under cleuse (vw) above, 
together with interest thereon, shall first be adjusted against any sums 
paid by the defendant under clause (it) together with interest thereon, 
and the balance, if any, shall be added to the mortgage-money, or, 
as the case may be, debited in redvetion of the amount due to the 
defendant on account of interest on the rincipal sum adjudged due and 
thereafter in reduction or discharge of the principal. 


3. And it is hereby furt * omered that the said Commissioner 
shall present the account ib this Court with all convenient despatch after 
making all just allowances on or befor’ the day of 

and that, upon such report of the Commissioner being received, it shall 
be confirmed and countersigned, subject to such modification as may be 
necessary after consideration of such objections as the parties to the 
suit may make. i 


. Ef 
4. And it is hereby further ordered and decreed— 


(i) that the plaintiff do pay into Court on or before the 
day o . or any later date up to 
which time for payment may be extended by the Court, such 
sum as the Court shall find due/and the sum of Rs. 
for the cost of the suit awarded to the defendant; 


(ii) that, on such payment and on payment thereafter before such 
‘date as the Court may fix of such amount as the Court ma: 
adjudge due in respect of such costs of the suit and su 
costs, charges and expenses as may be payable under rule 10, 
together with such subsequent interest as may be payable 
under rule 11, of @rder XXXIV of the First Schedule to the 
Code of Civil Procedure, 1908, the defendant shall bring 
into Court all documents in his possession or power relati 
to the mortgaged — in the plaint mentioned, and 
such documents shall elivered over to the plaintiff, or to 
such person as he appoints, and the defendant shall, if so 
required, re-convey or re-transfer the said property free from 
the said mort, and clear of and from incumbrances 
created by the defendant or any person claiming under him 
or an de under whom he claims and shall, if so re- 
quited, iver up to the plaintiff quiet and peaceable posses- 

sion of the said property. 


ss it is” ict hee — d and ti 2 cog eng aes 
of payment as afdr @ defendant may apply e Court for a 
ag ~% for Se A Hee agel Thoberts and on such appli- 
gation being made, the snortgaged property or a sufficient part thereof 
shall be ‘ed to be sold; and for the age of such sale the defen- 

teas “flat hall prods beloe the Court or su i, as it appoints, all 
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e expense in t of 
Pemvie' this decree and’ under any 
























spied tis fase 
amount ble to the defendant as aforesaid, dant: ie 
liberty (where such remedy is open to him under the terms 
eagle is not barred by any law for the time being in 
ane nal decree against the peli vp ra omen 
Rog te oa ong iewd at liberty : 
to ti ve occasion, ho 
; ee the Court ay tee such directions as it thinks 















gery Scnepute. 
Description of the mortgaged property. ~ me 
; FORM No. 7B. ; Bay 


Preliminary decree for redemption where on default of eee by 
mortgagor a decree for foreclosure is passed, 


(Order XXXIV, rule 7—Where the Court declares the amount ~~ 
« (Tyrie) 


This suit coming on this” day, ete.; It is hereby declared 
that the amount due to the defendant ou the mortgage mentioned i ‘in the 
plaint calculated up to this day of is the 
sum of Rs. for principal, the sum of Rs. 

i! prays on the said Semmes the sum of Rs. for costs, 

“aps i and expe’ (other than = costs of the suit) properly incurred 
by defendant - respect of th “i mortgage-security together with 
interest thereon, andthe sum of Rs for the costs of me 
suit awarded to the defendant, making i in all the sum of Rs, 


2. And it is hereby, ordered and decreed as follows :— 


ve me rou Fai a do pay into sig on or before the 
or any later date up to which 
' rat for pereens may be extended by the Court the said 
sum of : 


: (i. ue on such payment and yment thereafter before such | 
° date as the Court may ix of sath amount as the nant ata 

adjudge due in respect af such of the suit and suc 
payable under rule pra 


charges « petite Mate 
teh with such are 
XLV of the Mot the Viret Sthsaale th 
rocedure, sy the defendant shall ing 


plaint ne tech ee 9 Sardis: x 


ivered over to the plaintiff, orto 
such person as he appoints, and the defendant shall’ if 9. iA 


~ required, re-conv: or re-transfer the said from 
_ the said mortg: aad and clear of and tral wees 
created by the defendant or claiming | : 
oy, person under whom Bape ing 

























Rare eo mortgagor a decree for sale is passed. 
(toga (Order XXXIV, rule 7.—Where the Court declares the amount due.) 
al eine (tim) 


rt big 
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, where on default of payment by 


> This suit coming on this etc. It is hreby @ la 
ed that the amount due to the defendant pode A Eres nasiaeed in 
the t calculated up to this day of 
ee) e sum of Rs, ; for principal, the sum of 


Be for interest on the ‘said principal, the 
sum of Rs. | for costs, charges and expenses (other than the 
costs of the suit) properly incurred by the defendant in res of the 
mortgage-security together with interest. thereon, and the sum of 
Rs. for cost of his suit awarded to the defendant, making in 
all the sum of Rs. — % : 


2. And it is hereby ordered and decreed as follows :— 


(i) that the plaintiff do pay into Court on or before the i 
1% day o ‘or any later date up to which time the 
Ni Senne may be extended by the Court the said sum of 


(ii) that, on such payment and on payment thereafter before such 
such py as the Court may fix of such amount as the Court 
"may adjudge due in fespect of such costs of the suit and such 

_ costs, at and sapere as met te oh iro uae rule Co 
together with such subsequent in as may be payable 

under rule 11, of Order XXXIV of th i ‘achpdule to the 

Code of Civil Procedure, 1908, the 

+ Gourt all documents in his pos 










ion or power re to 
6 pint mentioned, and all 
vered over to the plaintiff, or 
such person as he appoint, and the defendant, shall, if so 
er the said property to the 
dm and clear of and from 
by the defendant or any person 
claiming under him or any person under whom he claims and 
shall, if so required, deliver up to the plaintiff quiet and 
peaceable possession of the said property. r 


-\ And itis hereby further ordered and decreed that, in default of 
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- payment as aforesaid, the defendant may apply to the Court for a final 
decree for the al of the orien! Prope ant part there call 
ane > mi ; or a sufficien 
being made ened, and for the purposes of such sale the defendant shall 
s roduce before the Court or su ‘as it appoints all documents in _ 
Kis i or power relating to the mortgage property 












possession f 
4, And it is hereby further ordered and decreed that the money 
| each oalo hall be paid into Court sn wea) in payment 
: Ss ; of the sale) in n 
+ Ahe'tmount peyable to the defendant ‘under thi dere ue ny 
; ; ~ further ; may be is sul in pa of any 
due to the defendant in respect 
sts, char s and expenses as may be 


Sy : se I 















It is hereby ordered and decreed 
claiming th or under him 
_ barred and foreclosed of and from ll ri 
operty in the aforesaid ary 
tif deliver to the, defendant quiet an 
_ said mortgaged property }. bie 


-- &. And it is hereby farther de aod hat the whith of ts 
— whatsoe ne eae <eite ngrbe arising from the said m 


> Nie? t 








aes 


eat coteitie 






























; “ amie ais the mo: 
thereof Shall be sold; an 
ae gas sale the plaintiff shail produce > 
he ‘ale or hfe officer as it appoints, all documents ; 
Caer: or power relating to the mortgaged pro- 









cieeat i ee oh on re ner dhe 
that the money realised such sale shall’ be paid into — 
eg, Oeark ema. be duly lied (after deduction therefrom of the 
magne of th ag iy age of the amount yells to 
aA an pets ein under this de ar amr ponhen 6 jo 
ree eB may passed in suit ani ent 0 
Bsc ps lebyh fo nt which the Court may oagate _ due a t ee 
baba. _ of such costs of this sui “such coat cha 
ye oe ex 08 may be payable - an ce 10, to; 
ea die ae interest as ea payable under rule 11, of 
Wie sere nr _ First edule to the Code of. Civil 
jure, 1908, an d that the balance, if amy, shi 
* toned yment of the pepo due to defendant, 0. “s 
and that i “gel balance be left, it 
defendant, No. 1 or other persons ed to receive the 
‘4 same; and” ; 
(iv) that, th tin ‘nbneiferdalisedl oy suc 
for payment in full of the 
- defendant No. 2, the oy 









sale shall ol be sufficient 
nts due to the plaintiff and 
or defendant No, 2 or both 
of them, as the case may be shall be at mea (when suck 
: remedy is 0 m under the te -of their respective mortgages 

: and is any law for the time vin force) to 
apply for a personal decree ainst Attendant o, 1 for the 
. amounts remaining due to respectively. 


5. ee 











‘a) that if repaint to Court to the credit of this 

5 - suit. adjudged du oor 2 the coher but defendant 
No. la 9 of the said amount, 

fendant No, 2 shall be to the Court to 


's mortgage alive i benefit and to 
aT ieee by ‘the same manner as the plaintiff 
clause 4 above)— i 


i 7 haere oes shall thenceforth stand absolutely 


eget a 
ire 















©, Mma ate hheteby 

‘ t as aforesaid, of the 
No, 2 shall be at liberty to 
agar apa ah a final decree— _ 
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1929. 





; Part VI 
_ Bills introduced in the Council of State and Legislative Assembly, 


Reports of Select Committees presented to the Coungil and Assembly 
and Bills published under Rule 18 of the Indian Législative Rules, 


REPORT OF THE SPECIAL 
COMMITTEE. 


Tod iy 


ph Py, % 
HIS EXCELLENCY THE GOVERNOR- 
GENERAL ww COUNCIL. 


In aceordance with the Legislative Depart- 
ment Resolution, No. 47-1./29-C. & G., dated 
the 28th March, 1929 (Appendix A), we, the 
members of the Committee appointed by the 
Government of India to examine the i 


sions of the Indian Sale“of Goods Bill, have 


the honour to submit the following report :— 


1, The constitution of the Committee’ was 
ae 


as follows ; — 


+ 


The Honourable Sir Brojendra Lal a: . 
neil 


of the Governor-General. 


4.) Manos, 
() Mr, DF. Mulla, C.LE., M.A., LL.B., 
0 “Advocate4ten ba 


Kt., Bar-at-Law, Law Member of the Cou 


* 
wn ah 


(2) Mr. M. R. Jayakar, M.A, LLB., Bar: ~ 


at-Law, M.L.A 
Mr. 


(3). 
Adve 










Mi W. P.M. Wright, CLE., LOS., Join 
retary and 1 aftsman to the Government 
of India, Legislative Rene or me 
the mee tie Covaihithen om “oe 
Diane ht ama sin 

the nt of ; 





2. Th Committee assembled é Simla on 
April, 1929, when its first meeting 
id aad oe om ry gt es 
aily/until the 9th 4% 4 ill. to 
Lh eeidehad tea lee rolating td: Wis Saks 






of Yoods, with the notes setting forth the — 
reasons for the proposed amendments, which — . 


had already been prepared in the Legislative 
Department of the Government of India, was 
placed before us, and formed the basis.ef our 
discussions, 


3, Before the passing. of the Indian Con- 


tract Act, 1872, Chapter VII, of which con- 


tains ie law relating to the sale of goods 
or moveables, the law on this subjeet was not 
only not, uniform througho 
but was also, outside the limits of the o 

jurisdiction of the High Courts _ extremely 
uncertain in its emprrnticn., ithin the 


limits of the Presix poy aor the rules of 
English law, including those in Statute ot 
e mofussil 


Frauds, were applied, whilst in @ 
it was doubtful whether the Statute.of I'rauds 
was applicable and, as observed by the Indian 
how issioners in. their second ; 
the Judge was to a great extent without. the 


of any, positive law beyond the rule” 


his decision should be such as he deemed 

to be in accordance with “ justice, equity and 
od conscience.” ‘To remedy this unsatisfac- 
state of affairs, the Indian Law Commis- 
sioners framed, in their second Report, dated: 


ut British India 


~ 


‘the 28th July, 1866, a set of rules relating . 


law, of contracts including 


therein provisions relating to the sale of moves 
ables,. The 


draft of the Law Commissioners 

t several ghana eat the hands of 
Law Members, Sir Henry Maine and 
i » 
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Seles FOR rere 





if eb tea ! 


tot 


-a guide for the judge or 


defects the ago be Bass whic * . 
~ necessary in ‘keep the reast 
Pe aie ee 


market — overt, bs 
English law on the subject as 
4, The rules of ish 
the sale of s had grown up 


Jaw of contract, _ they were .the produ 
many generations and were adapted to the 
circumstances and exigencies of the times and 
the dealings of the people. ‘They were, how- 
} the provisions of 






Frauds “ciel 


missioners, as well as those who were ulti- 
‘mately responsible for framing the Indian 


> A0datract Act, at once realised that the pro- 
visions of the Statute of Frauds, although 
' followed in the Presidency-towns, were not 


‘suitable to the conditions prevailing in this 
country, and that “any law relating to tltis 
important subject must at any rate be free 
from the inexpressible confusion and intricacy 
which is thrown over every part of tha’ 
Statute in consequence of its vague language. 

5. In 1870, various branches of law were 
being codified in British India. The main 
object in view was, in the words:of Sir James 

Stephen, “that of provMing a body of law 
Government of the « 
that it might be readily unde 
English and Native Governm( 
without. extrinsic help from the 
libraries.” Wihat was urgently n 
istrate 
but little legal training, derived littl 
assistance from and worked a’ 
tance from any law library. 

6. Whatever merit the simple and 
elementary rules embodied in the Indian 
Contract Act may have had, and however 
sufficient and suitable they may have been 












fan, the needs which they were intended to meet 
in 


872, the passage of time has ‘revealed 
has become 


‘opments of modern business rela- 


tions, The law relating to the sale of goods 


appertains mainly to mercantil tions. 
re Sas Sane ete 


< out. 
neral — 


of judicial F tear tea Along with the 


K ' was passed in the — 
reign of Charles the Second. The Law Com- 


is Tt is also 












hope that in i 
relating to the several Abt of the law 
of contract. which the Bill did not touch, 
This hope has,never been fulfilled. In later 
years it was found more convenient to have 
separate enactments for the several branches 
of the law of contract, e.g., the er of 
Property Act, the Negotiable Instruments 
Act, and the Merchant Shipping Act. In our 

‘opinion, in view of the complexity of modern 
conditions, the time has me when this 
process should be vacceleratdll by embodying 
the different branches of law relating to cov- 
tract in separate self-contained enactments; 
and we hope that the Bill which we attach 
to our Report .may be passed into law at an 
early date and may be but the first. of the 
series eevee to complete the task which we 
have outlined above. 

9. The Bill referred to us was mainly 
porte on the English Sale of Goods Act, 1895. 
is Act has stood the test of nearly thirty- 
five years of practical application, and in the 

_words of Lord Parker in re Parchim (1918) 
A. C. 157 at pages “is a very 
successful and correct codification of this 
branch yee ot the germane tees, As is oa 
in x. our, » most of the 
@olonies and Overseas Dominion, have adopted 
and re-enacted the Act with only such small 


variations as have been found. a 
adapt its provisions to. local Led 
o remarkable that the Uniform ssa 4 


In mercantile transactions a conflict 
laws as be 1 
dean on be 







aw. Moreover, the tion of the 
English Act as the basis of the present Bill 
will enable Indian Courts to imterpret its 
yovisions in the light of the decisions of the 
English Courts, rere 
. In adopting § the _ provisions of the 
mF Act om have not been unmindful of 
the needs and exigencies of this country. 
Wherever it has been found that a rule obtain- 
ing in England, such as that — relating to 
market overt, is not suitable to ‘Indian condi- 
tions, the rule has been rejected. We have, 
moreover, Marefully scrutinised’ the provisions 
of the English Act in the light of the decisions 
of English Courts since 1893, and where 
those decisions have shown the provisions of 
the English Act to be defective or ambiguous, 
we have attempted to. improve upon them. 
We have also retained several of the provi- 
sions of the Indian Contract Act which we 
consider necessary or useful to meet special, 
conditions existing in India, The Bill as 
revised .b on the above lines is attached 
to our Ropert as Appendix ©. 


13. A detailed explanation of the yarious 
clauses of the Bill is set out in our notes in 
Appendix D, But we think it desirable to 
draw attention to the following few points 
of importance : 


(a) The present Bill embodies the prin- 
ciple that the ge pe whether a con- 
tract.for the sale of goods does or does 

“not pass ‘the property in the goods from 
the buyer to the seller must in all 
cases be determined by the intention 
of the parties to the contract. The 
presieiony of Chapter VII of the Indian 

ntract Act are vague and conflicting 

on. this point, The Bill codifies the 
rules by which that intention tay be 
ascertained, but the operation of these 
rules will be Fags area by any terms 

of the contract defining the intention 

or by any attendant circumstances, 
including ‘the conduct of the parties, 

3 rendering it ascertainable. In follow- 
ing this principle, we have borne in 

min 







id that in mercantile matters the 
certainty of the rule is often of more 
importance than the substance. If the 
Ror egi ne know beforehand what their 
me positio ae can provide for 











or 


1th June 1929. 
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out, This disti: ‘is very hecessary 
to cirnisn ane riches ak ye eld 
of the parties to the contract. 
(c) It is made clear that a contract of x 
sale can be made by mere offer ana 

acceptance. Neither payment ‘no 

delivery is necessary for the purpose, 
-(d) Before 1893 the law in England 

relating to warranties and — conditions 
was in # very confused state, In the 
Indian Contract Act the word 
“warranty” has been used in a very» 
vague sense. In some provisions it r 
denotes a condition, which would enable aon 
a party aggrieved by its breach to a 
repudiate the coatract, while in others ms 
it enables him to claim damages only. 


In the Bill this ambiguity has been 
removed, 


(e) There is much — contlict of decisions 





in India regarding the meaning ] 
section 108 of the Indian Contract Act aa 
which relates to sales by ostensible tate 
owners. This is to a certain extent nace 


due to the obscure. phraseology of the 
section itself. We have tried to remove 
this obscurity in clauses 27 to 30 of 
the Bill to simplify the law on the sub- 
ject. % 

(f) We have elaborated the rules relating 
to delivery to carriers, stoppage in 
transit and auction sales, 


(g) We have anxiously considered the + 
question of the retention of the Ilus- 
fations appearing in Chapter VIL of 
/ the Indian Contract Act and; of the 
y insertion of Hlustrations to new’ provi- 
sions. Our decision is that the better 
a is to forego all  Tilustrations, 
} eaving the Courts to construe the sec- 
/ tions as they stand, nae “ 


14. In conclusion, we desire to place on 
record our high sense of obligation to Mr. 
W. T. M. Wright and Mr. J. R. Dhuran- 
dhar, who attended the meetings of the Com- 
mittee and took part in its deliberations, 
Mr. Wright ren us t assistance in 
drafting the clauses of the Bill and in prepar-, 
ing this Report. Mr, Dhurandhar who acted 
as Secretary brought to bear upon the work 
great industry in collecting references and 
otherwise assisting us in the preparation of 


our notes, — 
B. L. MITTER, 
Simi; 
20th June 1929. . 
D. F. MULLA. 
_*) Bosrmay; , : 


: MM. R. JAYAKAR. § 
_ Bomnay; . : ane 
17th June 1929. ise a 


"4. KRISHNASWAMT ATYAR. 


ey 


te a 


* fh 
. Maa 


wh 





ea 
Pouce | 
Seay ET ee el ee Tres is ey 






New Delhi, the 28th March 1929, 
No, 47-1/29. & G.—The Government of 
pociaiey at oligine oe ie 
es ity o itying the law.relating to 
the sale goods i se 


‘ in a sepagate enactment 
which will replace apter VIT of the Indian 
Contract Act, 1872, “A i dratt 
Bill has been prepared which the Governor- 
General in Condit eka decided to remit to a 
small Committee of « before: it is intro- 
duced in the Indian islature. The pre- 


vious examination of a highly technical Roa 

of legislation of this character by a Committee 

composed of lawyers of eminence will, he 

feels assured, command general a proval. 

aed Committee will be constituted as fol- 
ws -— 


Honourable Sir B. L. 
Mitter, Kt., Bar.-at-Law, Law Member 


Members—Mr, D, F. Mulla, C.LE., 
M.A., LL.B., Officiating Advocate. 
_ General, Bombay, Mr, M. R. Jayakar, 
M.LAA., Bar,-at-Law, and Mr. Alladi 
shnaswamy | Advocute- 


General, Madras, 


. 
‘an Committee will meet inSimla by the 
| April, 1929. The Government of Tndia 
hope to introduce the Bill during 
_ session of the Indian Legislature. 


 Oxner.—Ordered that a copy be forwaNed 
to the Governments of Madras and Bom 
_ the Home, Finance and erce Depa 
ments, the Advocate-General of Madras, t¢ 
; Advocate-General of Bombay and Mr. M. R. 
_* dJayakar for information, ’ 


Ordered also that it be published in the 


Ayyar, 







Gazette of India, 
(Sd.) L. GRAHAM, 


e Secy. to the Govt. of India. 
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* Ganette of India, 1929, Part 1, page 412, 
Bir : APPENDIX B. : 

: conn " ‘9 fr 
RT i a 
e ee 1895, No. 91 (omits sections 4, Wy 





of the Council of the Governor-General, * 

























market overt). es os of he oa 
Isle of Man, 1895, Sale of Spee: Aes , 
section 4, value £5; section — eg 
a Cras sabinck foe bang 
as revgsting of property on conviction 
where Sickel al PUA EH op tik Sac 
Jamaica, 1895, No. 12 (omits section 22): 
Manitoba, Rey. Stat. 1902, ¢. 152 (has 
section 4, value 50 dollars; omits section 22). 
New Burnswick, 1919, ©. 4. 
Newfoundland, 1899, 62, Vict. ¢, 2. 


ae 


, section 4, value 50 dollars; omits section 22). 


New Zealand, 1895, No. 23, now Sale of 
Goods Act, 1908, No. 168 (section j 
section 22, but sub-section (3) enacts  *hat 
nothing in the Act “shall construed to 
create a market overt in New Zealand ys FAN 

North-West Territories of Canada, Cevea. 
Ord. 1905, c. 39 (has section 4,0¥ 
dollars; omits section 22; and adopts sections 
49 (3) and 59 from Scottish law). 

Nova Seotia, Sale of Goods Act, 1910 (has 
section 4, value 40 dollars; and section 82, 
sub-section (3), is made to apply to “ sea, lake, 
or river” transit), ; 

Ontario, c. 40, 1920, r 

Prince Edward Island, 1919, . 11. 4 

ec ~ 1896, 60 Vict. No. 6 (omits 
section 22). Ey ; 


Saskatchewan, Sale of Goods Act, Rev. 
Stat. ‘1909, c. 147 (has section 4 (50 dollars). 
The proviso to section 14, sub-section (1) is 
not adopted, whereas sections 49 56 (deali / 
with interest on the price) and 59 (payment — 
into Court) are adopted from Scottis pty 

South Australia, 1895, No, 630, 
«Tasmania, 1896, No. 14 (does not a 
the Scottish law declared in. sections 49 | 
and 59; adds in section 31. f 
warrant” after é 























© Dan anda th te rating he af By 


is expedient, to per aehgenieaea AC 


; ae if gold ‘Tt is ir enacted as follows :— 


va! ; 
shen Tet 
Witestery : ; 
‘ g “OMAPTER 1 5 
A eae IRE SEA Be te mt "7 Cvrne at 


ci asst PRELIMINARY. 
ser te, ext eee xc This ‘Ai may be called the Indian Sale of Goods Act, | 


f 2) It extends to the whole of British India, includi British 
Were al and the Sonthai Parganas. a 


@) a shall come into force on the day of Be DEA gi 
Definitions. : 2 ts this Act, unless there is anything repugnant in the subject 


or context,— 
% [hone « baileo ” has the saans ‘meanjng asin soction 148 of the Tndon 


Contract Act, 1872; IX of 1872, 


(2) “ buyer” means a person who bay or agrees to bu goods; 
contract of sale” includes an agreement to sell A well as a 


(#) + delivery” ” means: ene transfer of » “possession from one — 


6) goods are ead to a in a “deliverable state” ahek they are 
in such state that the i would under the contract be 
bound to | delivery of theyh ; 
6) “document 0 title to goods” includes aw bill of lading, “cat 
: warrant, warehouse-keeper’s certificate, w 
‘ ficate, railway receipt, warrant or o for the 
goods and any other document t used i per rte wi 
of business as peel of the snbreaat Sng or euggie e of 
or. lr vei parporsing, to authorise, either by. 
ment or by delivery the possessor of the ees tg to. 


transfer or Eng thereby represented ; 
ey “fault” means. ‘means act or default; 
© go> a ty to be manufactured or produced 
er after the making of the contract 














» 


Jneans every kind of moveable property other. th 
re hr it at Rorentle, Bong Pe eee 


mig ras and things attached to or 
vm land vn tay and agreed to oo 
le or under ¢he contract of pga 

(10) a , said to be “insolvent ” who has has cessed to pay’ 
ich 6 ae ; course of ‘business, or cannot pay 
Page whether he has committed an 


for a ale of 
vont 


‘SEF 


ied fy 


ca Mi | 


RFT wl? 









8 Els od Dp 


Formation or tH 







mt ' Rs 
hye Cantract: of Sale. meee aS 

Salo and agreement 1) A contract of sale of goods is a contract whereby 

ton Pht pes agrees to transfer the pro in goods to the buyer 
Sui a price, There may be a contract of sale between one part-owner | 
Bee “AE Ak omteect of wale spay be abechie oricondiiensl. Mee 
ae (3) Wh +a contract of sale the property in goods is 
em: y binsbeed trot Oe aller to anol the onan se call a sale, | 
aes 


but where the transfer of the property in the goods is to take My 
ae future _ = Fe tye to aa eontitin thereafter to be ful ie 
the contract ‘is ca an men 7 
“@ An agreement to sell becomes a sale when the time elapses or 
f. the conditions are fulfilled subject to which the property in the goods 
paces is to be transferred, ‘ e 5 ‘ 


; Formalities of the Contract. 
i "Contract of vale 5. (7) A contract of sale is made an offer tp buy or sell goods 





for a price and the acceptance of such offer, The contract may provide “ 
for the immediate delivery of*the goods or immediate ent of the 
price or both, or that the delivery or payment or both +s be post- 


(2) Subject to the provisions,of any law for the time being in force, 
a contract of sale may be made in -writing or by word of mouth, or : 
partly in writing and partly by word of mouth or maybe implied from 
the condyct of the parties, 


ye Subject-matter of Contract. 


6 (2) The goods which form the subject of a contract of Sale may 
be either existing goods, owned or possessed by the seller, or future 
goods, Ny 1 

(2) There may be a contract for the sale of goods the uisition 
of which by the seller dypends upon a contingency which oar may 


not ‘ 
(3) ‘a eontract of sale the selller rts to effect a 
acer sale of y dein gos, the contract ilibhse nan agreement to 


1 Where there is a contract for the sal f ifi ds, th \- 
or is ye! if hag avout barn ~ knowledge’ of the clic kive 
e time when the eon Was , peris become so d. 
as no longer to answer to their dooori in in the contract. ee 
‘8 Where there is an agreement to sell speci » th eee 
i ment becomes. ep if, subsequently thereto fray 0 taht risk a 
__ to the buyer, the goods without fault on the part of the seller Si ps Se 





v : d ae . \ 
Oe py nag Methane so damaged as = longer to answer to their 
Ascortatnment of —& () price in contract of sale may be fixed by the contract 
R price, , é : con 
cme ea ee y- ised in manner re ie or may be : 
gh *Galenminel in ace r 





























“qputrct, stipulations 6 ta tne 
the ice of a contract of y 
"lh dn dpa, ele ama ec e terms of 


ccmtuonend —-=s=—=s«AB_(Z) A stipulation in 9 contract of sale’ with, reference to goods 
warranty. ar eeu pi ssertr may be a Stier te ‘wartanty. ni Maa 
(8) A condition is a stipulation essential to the main purpose of “i 
the contract, the breach of which gives rise to a right to treat the 
contract as repudiated, c 
(3) A warranty is a stipulation collateral to the main purpose of 

_ the contract, the breach of which gives rise to a claim for dane but 

not to a right to reject the goods. ; 

(4) Whether a stipulation in a contract of sale is a condition or a 
warranty depends in each case on the construction of the contract, 
The stipulation may be a condition, though called a warranty in the ° 
contract. 






Aa 


When condition to 13. (1) Where a contract of sale is subject to an condition to be 
be treated ae fulfilled by the seller, the buyer may waive the condition or elect to 
treat the breach of the conditiow as # breach of warranty and not as 
a ground for treating the contract as repudiated. 
be! tena Feat iagnpese Aired is ot ee and the i pd “rd 
acce’ is or | therepf, or where the contract is ‘or speci 
wn the property in which -has to the buyer, the breach of any 
5 Ge dition-to be fulfilled bby the er can only be treated as a breach of 
warranty and not as a ground for rejecting the goods and treati 
the contract as repudiated, unless there is a term of the contract, © 
express or implied, to that effect. , 
(3) Nothing in this section shall affect the case of any condition or 
warranty fulfilment of which is excused by law by reason of impossibi- 
lity or otherwise. ; 


pay ny 14. In a contract of sale, unless the circumstances of the contract 
are such as to show a different intention, there is— 
(a) an implied condition on the part of the seller that, in the case Bam 
of a sale, he has # right go sell the goods and that, in the — cee a 
case of an agreement to sell, he will have a right to sell the » 
goods at the time when the property 1s to pass; 
(b) an implied warranty that the buyer shall have and enjoy quiet ee 
, possession of the goods; | eh i 
(c) an implied warranty that the goods be from any 
charge or enepm! in favour of any third party not 
declared or known to the buyer before or at the time when 
the contract is made. 


for the sale of goods by iption, 
ee tr enna, 1 
sample as as ription, i 
ds corresponds with the sample 








or by i ager 4 ge known 
purpose for whic e ‘are ; 
the buyer relies on the seller's 
goods ave of a r which 
r’s business to supply (whether 
producer or not), ¢ is an 
goods shall be reasonably fit for _ 











Sale by sample. 








ancatay be of merchantable quality: ; 
Provided that, if the buyer has examined the goods, there shall be 





no implied condition as regards defects which such 
ation ought to have revealed. 


* , a particular purpose may be annexed by the usage of trade. 
4) An express warranty or condition does not negative a warranty 
bie or peti Tp Smiplied by this Act unless inconsistent there- 
wit . 
"PHY. (1) A contract of ‘sale is a contract for sale p pe le where 
there isa term in the contract, express or implied, to that effect. 
2) In the case of a contract for sale by sample there is an implied 
condition— | 7. a 


(a) that the bulk shall correspond with the sample in quality ; 


(b) that the buyer shall have a reasonable opportunity. of com- 
paring the bulk with the sample; a 


(c) that the goods shall be sfree from any defect, rendering them 
unmerchantable, which would not be apparent on 
reasonable examination of the sample ; 


CHAPTER II, 
Errecrs or rue Contract. 


Transfer of property as between seller and buyer. 


18 Where there is a contract for the sale of unascertained goods, 
no property in the goods is transferred to the buyer unless and until 
the goods are ascertained. 


19. (7) Where there is a contract for the sale of specific or 
ascertained goods the property in them is transferred to the buyer at 
such time as the parties to the contract intend it to be transferred, 


(2) For the ene ‘of ieee | the intention of the parties 
regard shall be had to the terms of the contract, the conduct of the 
parties and the circumstances of the case. 


(3) Unless a different intention appears, the rules contained in 
sections 20 to 24 are rules for ascertaining the intention of the parties 
“ to the time at which the property ig the goods is to pass to the 

uyer, 


= Where terre ™ arsine aps. contract i the sale of 
specific goods in a verable state, the pro in the goods passes 
rte the aan when reget Sabon is rae and it st ee. ether 

time of payment of the price or the time o ivery of goods, 
or both, is postponed. I: ps . 


21. Where there is contract for the sel f ific goods and 
was basa wiry to do eae ‘o, the Fosihe a for the Purpose 
utting them into a ' not unti 
such thing is done ‘and the buyer hae notice thereof. "Pa #8 

22. Where there is a contract for the sal f“apecitfi © goods i 
deliverable state, but the seller is bound to weigh! menswee toot ce 
. some other act or thin uae i tle gyn er the, purpose 
thing is done and the buys bes noting thereof, ‘ ge i 





yn 
° 


2%. (1) 1 
Peay 
elivera Ki 
either by the wsller 
the assent of the sel 
‘the buyer, — 1 assen te 
either before or after 


(3) An implied warranty or condition as to quality or fitness for 












9& When goods are delivered to the buye aa 
“galeor return “Sr other sitar ers the progeny erin pe 








v. Oey . 


apr Sh Rap when he signifies his val or acceptance to the seller or 
oe does-any other “act ,a the transaction; 


of disposal. 


Risk prima facie 


pases with ODeY: “Unti) the property therein is transférred 
poe i in is transferred to the ba Page goods are at the 
* ers e ite 


 (b) if he does not, signify his approval of accepiance to the seller 

but wre aay the goods Silent siding aetien of rejection, . 
a then, if a time has been fixed for the return of the goods, 
: on the expiratio of such time, and, if no time has been | 
: fixed, on the expiration of a reasonable time. 


Roservation of Fight ome (1) Where there is a contract for the sale of specific a or 
e 


where s are subsequently appropriated to the contract, the seller 
may, by the terms of the contract or appropriation, reserve the right 
of disposal of the goods until ceytain condtions are fulfilled. In such 
case, notwithstanding the delivery. of the goods to a buyer, or to a 
carrief or other bailee for the purpose of transmission to the buyer, the 
property inthe goods does Pars ee to the buyer until the conditions . 
im by the seller are { ed. 5 

(2) Where ds are shipped and by the bill of lading the 8 
are deliverable’ to the order of ‘the seller or his agent, the seller is , 
prima facie deemed to reserve the right of dis 5 & 

(3) Where the seller of goods draws on the buyer for the price and 
transmits the bill of exchange and bill of lading the buyer together, 
to secure acceptance ne aa of the bill of exckapes, the ver is 
botind to return the bill of lading if he does not honour the bill of 
exchange and if he wrongfully retains the bill of lading the property 
in the goods does not pass ms Treg siiacshss 


26. Unless otherwise agreed, the goods remain at the seller's risk 
aa 1s to che. Aoagee; ‘but when the 
whether delivery has been m 


‘or nots — 
provided that, where delivery has been delayed through the fault - 
- of either buyer or seller, the goods of 4 
as regards any loss which might not have occurred but for such fault: 
Provided also that fothing in this section shall affect the duties 
or liabilities of either seller or buyer asa bailee of the goods of the 


o 


¥ 






ee ge : as \ ae ts MES 
ahi ‘Act and of any other law 
” for are sold by a n who is 
not sell them under the authority 
or wi buyer acquires no better title 
to ‘the owner of the goods is by 


are at the risk of the party in fault 





ahr eer 
*y ae 
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"hp aaa iee 
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(3, athens 
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Jh ld 
Seer I hes sper devine 


_ notice of avy lien or other 


mi og has the same , for the 


1 operate asa delivery of the remainder, 


delivery, goods are to Be delivered at at dee 
at the time inn Sp em 
\ or ae, at Scag ; i 


he “min good 
u Ae viene oir 
s have nat eaneenind 20 


ough or un m t 
sein 


good, 
delivery or transfer by that person of the goods or documents of hin 
_ under any sale, or other disposition theredf, to Peg Mata person — 


eceving he same in good faith, and without notice of 




























have the same effect as if the person making the rye? 
or transfer were expressly authorised by; the owner the. goods o. 
make the same. 

2) Where a person, having bought or agreed to buy goods, , obtains, 
es “is consent of the seller, | on of the goods or the docu- 
ments of title to the goods, the delivery or transfer by that person of 
the goods or documents of title es any sale, pledge or other 6 
tion thereof to any person prucege 2 the same in faith and ut 


righ ate ied elias panna the 
goods shall have effect as if such lien or se did not exist. 


CHAPTER IV. + 


Prrrormance‘or war Conrract. 


31. Bat is vie duty of ~ ‘eller to deliver the yoods and of the 
buyer to nccept and pay for them, in accordance with the terms of 
the contract, of sale. 


32. Unless otherwise agreed, delivery of os goods and payment 
‘of the price are concurrent conditions, that to say, the seller 
must be ready and willing to give possession of ‘the to the buyer 
in exchange for the price, and the buyer must be ready and willing 
to pay the price in exchange for possession of the goods, 


Pi Delivery of sold may be made by doing anytlfing which 
a the parties Pin shall be heated as sear rit which has the effect 
o tting | in the possession of the ror of an D 
orised to hold them on his behalf. _ fe yi! ars 


cae eis of, of yng in progress of the Salivary of the 
ope Ae Rap ae get de 

a delivery o e 
“it from thoi does not 


such goods as a deli a Rigg vholes 
goods, with an ‘ivr of severing 


35. A from any ie eg contract the seller of gids is 
bound to deliver them until the buyer applies for delivery, 


36. (1) Whether tis for the lager to a lake poston of the goad 


for, th agli 2 ap 
cae i =. sales poli a the buy, implied, tween the Pai 
(2) soi: trom Sef “contract, 













a 






expres inant dias 4h aa esis 
at which they are 
d to. bad if ay 
: “he f ™. rat ; 






_ contract, the byes may 
vgapene Contract, sp “reject the rest, or may reject the whole, > 


the breach of contract is a repudiation -of the wh 
whether it, . 







vent description not included in the — 
accept the goods which are in accordance Wi 


(4) The visions of this section are subject to any usage of trade 
special eae or course of dealing Fecha the patties, ‘ 


38. 47) Unless otherwise agreed ai Wie buyer ot yoodat sit bound 
to accep SLclieeey ieetosd by instalments. yas as ; 
(2) Where there is; contract “for the sale of goods to be delivered 
by stated instal ents which’ are to be amps oma for, + the — 
~ seller makes no delivery or defectivé delivery A rape of one pe ae 
instalments, or the buyer neglects or refuses to tee Be 

ease. 


for one or more instalments, it is a question in each, ding z ad 
on the terms of the contract and the cireumstances of the case, whether 


3 
i 


‘a several ving rise to a claim: ompe 
tion, but not to a right.to treat the whole contract as repudiated. 


39. (1) Where, in pursuance of @ contract of sale 








rd 


+f CHAPTER. Ria: bey es wet ; 


RIGHTS OF UNPAID ySELLER AGAINST THE Goops. : 


iS at (Ay salad Gosden" ba88 lo dl eeller™ 
within i pica of this Act— hg oe oe 
at om the whole of the price has not been paid or tendered; 
(6) when a bill of excha ther negotiable instrument has’ 
0 et aidan ma ae 
ot ee ete: fulfilled by reason 
of the dishonour of the instrument or otherwise Kd : 


Ta this Chapter, the serm seller incades any person who ig 

the posi = 3 seller, pte nag agent of the aller. to tra 
whom, gt as tha a Ail poe ible doe he ee, roragent who | 
Sh oF tly respousible. for, sc ndindgh ates ea 


fe 


¥* 


ofohay 


ait Sete 














‘obits 





a ‘eitepeidaollér’bes' mind: part aalivery: of the igoods,, 
Be Sete oct the oumnintey torlgaiccch ‘perl; 


has been made under such circumstences as to show an agree- 


4 


ment to waive the lien. ’ 


seit (a) when he delivers the goods to a carrier or other bailee for the 


Right of stoppage in 
transit, 


Duration of transit. 





8. (1) The unpaid seller of igoods loses his lien thereon— 


purpose of transmission to the buyer without reserving the 
¥ right of disposal of the goods; 
_ (b) when the buyer or his agent lawfully*obtains possession of the 
: . ’ 


7 85 
- (ce) by waiver thereof. ie 


_ (2) The unpaid seller of goods, having a lien thereon, does not lose 
es lien by reason only that he has obtained a decree for the price of 


Stoppage in transit. : 


50. Subject to the provisions of this Act, when the buyer of goods 
becomes insolvent, the unpaid seller who has parted with the possession 
of the goods has the right of stopping them in transit, that is to say, 
he may resume ppssession of the goods as long as they are in the course 
of transit, and may retain them until payment or tender of the price. 


51, (1) Goods are deemed to be in course of transit from the time 
when they are delivered to a carrier or other bailee for the purpose o 
transmission to. the buyer, until the buyer or his agent in that behalf 
takes delivery of them from such carrier or other bailee. 

(2)e1f the buyer or his agent in that behalf obtains delivery of the 
goods ane ey arrival at the appointed destination, the transit is at 
an end, ’ 

(3) Tf, after the jarrival of the oods at the appointed destination, 
the carrier or other bailee acknowl gee to the buyer or his agent that 
he holds the goods on his behalf an continues in possession of them 
as bailee for the buyer or his agent, the transit is at an end and it is 
immaterial that a further destination for the goods may have been 
indicated by the buyer. 

(4) If the goods are rejected wy the buyer and the carrier or other 
bailee continues in possession’ of them, the transit is not deemed to be 
at an end, even if the seller has refused to receive them back. 

(5) When goods are delivered to a ship chartered by the buyer, it 
is a question depending on the circumstances of the particular case, 
whether they are in the possession of the master as a carrier or as agent 
of the buyer. : 

(6) Where the carrier or other bdilee wrongfully refuses to deliver 
the goods to the buyer or his agent in that behalf, the transit is deemed 
to be at an end, 


(7) Where part delivery of the goods has been made to the buyer | 


or his agent in that behalf, the remainder of the goods may he stopped 
in transit, unless such part delivery has been given in such cireums- 
tances as to show an agreement to give up possession of the whole 


of the goods. 


52. (7) The unpaid seller may exercise his right of stoppage in 
transit either by taking actual possession of the goods, or by giving 
notice of his claim to the carrier or other bailee in whose possession 
the goods are. Such notice may be given either to the person in 
actual possession of the goods or to his principal. In the latter case the 


notice, to be effectual, must be given at such time and in such cireums- 


tances that the principal, by the exercise of reasonable diligence, may 
communicate it to his servant or agent in time to prevent a delivery 


to the buyer, 


(2) When notice of stoppage in transit is given by the seller to the 
‘carrier or other bailee in’ possession of the goods, he must re-deliver 
the goods to, or according to the directions of, the seller. The expenses 
of such elivery at hn: borne by the seller. ' 


prea eae ne, ; _  \ Re-sale. 
--§3. (2) Subject to the provisions of this Act, the unpaid seller's 
right of Rn bee in ‘crauatt js not affected by any sale or other 
, ition of,the goods which the buyer may have made, unless the 


thereto : : ‘ } 
‘that where a document of title to goods has been issued 
erred to any “as buyer or owner of the goods, 
' cia 40 a person who takes the 
a faith and for consideration, then, if such last- 
+ was by way of sale, the unpaid seller's right of 


oe 
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by his of Poste ng 
sod Ba a wen soar a the re 
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sells th is, the ori baal pete eac aie Wasa thane rescinded, but i 
Exo to any. claim hist the sean may ae for: damages. “mae 


a "CHAPTER VI. i 
ih tensa BREACH OF THR CONTRACT. ; 
Remedies of the seller. ; 
(a), Whave. ander: «contract ot: sale the in the: goods 
has ape to the buyer and the buyer ly neglects or refuses Ke? 


to pay for. the goods ncvording to the terms of the contract, the seller tues 
_ may sue him for the price of the great 
: (2) Where under a contract o eee ceineas dor 
certain irrespective of nd, and the buyer f 


gern ag em S38 oo psd td the oo peice althouh 


appropria % the eat log bata mab 


~ 86. Where the buyer wro ects to accept and 
pay a the goods, | ba wc “ ia pushing for on 
nT Tete 











ue “fpecite periormance, : 58. Subject to the provision of Chapter IT’ of the 
} 9 sak 1877 , suit for, breach of pricy wd to 











thon of 


nepal avs! +60. Where either party to a contract of sale fepuidintes the 

gg “ contract before the date | mre the other may either treat: the 
contract as subsisting and wyit till the date of delivery, or he snay 

treat the contract as rescinded and sue for damages for the breach, 


interes 61, (J) Nothing in this Act shall affect the right of the seller or : 


damages. the buyer to recover interest or special damages in any case where by 
law interest or special damages may be recoverable, or to recover the 

money. paid where the consideration for the payment of it has failed. 

(2) In the absence of a contract to the contrary, the Court may 

award interest at such rate as it thinks fit on the amownt of the price— 


(a) to the seller in a suit by him for the amount of thé price— 
fyom the date of the tender of the goods or from the date 
on which the price was payable; . 

(b) to the buyer ina suit by him for the refund of the price in 
a case of a breach of the contract on the part of the seller— 
from the date on which the payment was made. 


CHAPTER VII. 


° MISCELLANEOUS, 
necieion fmphied 62. Where any right, duty or liability would arise under a contract 
ponditlonis. of sale by implication of law, it may be negatived or varied by 
express agreement or hy the course of dealing between the parties, or 
by usage, if the usage is such as to, bind both parties to the contract. 
a } ag 63. Where in this Act any reference is made to a reasonable time, 


the question what is a reasonable time is a question of fact. 


‘ 
Auction sale, 64. In the case of aisale by auction— 


(2) where goods are put up for*sale in lots, each lot is prima facte 

deemed to be the subject of a separate contract of sale; 

(2) the sale is complete when, the auctioneer anjounces its com- 
pletion by the fall of fhe hammer or in» other customary 
manner; and, until such announcement is made, any bidder 
may retract his bid; 

a right to bid may be reserved expressly by or on behalf of 
the seller and, where such right is expressly so reserved, 
hut not otherwise, the seller or any one person on his behalf 
may, subject to the provisions hereinafter contained, bid 
at the auction; 

where the sale is not notified to be subject to a right to bid on 
behalf of the seller, it shalf not be lawful for the seller ‘to 
hid himself or to employ any person to bid at such sale, 
or for the auctioneer knowingly to take any bid from the 
seller or any such person; and any sale contravening this 
rule may be treated as fraudulent by the buyer; 

the sale may be notified to be subject to a reserved or upset 
price; , 

if the seller niiked use of pretended bidding to raise the 
price, the sale is voidable at the option of the buyer. 


‘3 


(d 


> 


6 


Repeal. 65. Sections 76 to 125° of the Indian Contract Act, 1872, are 
hereby repealed. 


savings. 66. (1) Nothing in this Act or im any repeal effected thereby 
shall affegt or be deemed to affect— 

(w) any right, title, interest, obligation or liability already acquired, 
averued or incurred before the commencement of this Act, or 

(b) uny legal proceedings or remedy in respect of any such right, 
title, interest, obligation or liability, or 

(e) anything done or suffered before the commencement of this 
Act, ,or 

(d) any enactment relating to the sale of goods which is not 
expressly repealed by this Act, or 

(e) any rule of law not inconsistent with this Act. 


(2) The rules of insolvency relating to contracts for the sale of 
goods shall continue to apply thereto, notwithstanding anything 
contained in this. Act, 


@) The* provisions of this Act relating to contracts of sale do not 


, apply to, any transaction in the form of a contract of sale which is 
intended to operate by way of mortgage, pledge, charge or other 
security. : 
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APPENDIX D. “ transfer, or passing, of property in goods» 
: The Indian Act uses several eXPressions. jg 
NOTES ON CLAUSES.. the different sections of the chapter on the 
« sale of goods, pea oe of owne, it 
been taken from section 62 of the English ship, ©, > compneinen: @ 6», and “ passi 


aul lon 6 : f property” indiscriminately in more or | AN 
Sule of Goods Act, 1893 (56 & 57 Vict. C. 71). PP ; Mmore or less Ha) 
In regard to the definition of the term the same sense. We think it is desirable to ' 







Clause 2.—The definitions in this clause have 




















































F “ ” “ . Py 
“document of title” the term has been used > ie i ae 9 breech | Toons 
‘ y ; E of property ” throughout the Bill. 
in sections 102, 103, 108 and 178 of the Indian y epi ford. Ede dea 
Ss The meaning of the wor property” j 
Contract Act, 1872. It hag been held by the made clear in clause 2 (/2) enka, ( 
Privy Council in, Ramdas vs. Amar Chand ; : 1 i : the 
43 1. A. 164 that it*has the sume meaning as Clause 5.—Sub-clause (7), of this clause js the 
it had in the Indian Factors Act of 1840 based on the general principle laid down jn g 
which is wider than the definition in the the Indian Act that a contract is effeoted hy (CI 
English Act. We have therefore enlarged the an offer and si acceptance accompanied  } Al 
definition accordingly. consideration. The corresponding section jy the 
In the definition of the term “ goods ” we the Indian Act, is section 78. It refers to 
have included shares. In Fazal vs. Mangal the making of a sale as well as to the passing 
Das 1. L. R. 46, Bom, 489, it was held that of akega In our opinion it is desirable f 
the term “goods” as used in Chapter VII to keep the two matters separate. So far as 
of the Indian Act, 1872, has a much wider the making of a sale is concerned, section 78 we 
sense than it has in the English Law, and seems to be open to the following objections; — 
includes share certificates. The term “ future («) Although by its marginal note jt mi 
goods” although not very happy has been purports to lay,down a rule relating to sales i 
held to be convenient. [Ajello vs, Wors- generally, it deals only with the simplest case 
ley (1898), 1 Ch. at p. 280.) We havé — - of a sale of ascertained goods for a fixed price, sel 
therefore retained it and defined it on the (it) After stating that.a sale can be effected 
lines of the English Act with the addition of by offer and acceptance of goods for a price 
the words “or produced” to include agricul- + and wice versa, it goes on to enumerate various 
tural products specifically. ‘circumstances which would constitute a sale, 
We have added the definition of the word This enumeration -or description is neither ca 
“ price ” as nsed in the English Act. aceurate nor complete, and should not find a he 
p Clanse 3.—Though the chapter om the sale place in a provision which is of a declaratory 
5 of ‘goods has been taken out of the Indian nature. ' me 
Contract Act, the Bill will form part of the (tt) The acceptance referred to in’ the th 
\ general law of contract, We have therefore section is the acceptance of goods as distin- 
provided in this clause that the general pro- guished from the acceptance of the offer, al 
; iq visions of the Indian Contract Act shall The expression acceptance ’ used in’ connec: re 
continue to be upplicable to contracts of sale tion with goods has a special meaning of its rs 
j of goods in so far as they are not inconsistent own which is given in clause 42 of this Bill. 
7 with the special provisions of the Bill, (ivy The section states that part delivery 
9 ‘ Clause 4.—Considerable confusion has been along with offer and acceptance is sufficient to 
’ cuused by the definition of sale in seetion 77 constitute a sale. But, in order to effect ta 
: read with section 78 of the Indian Act of complete sale, part delivery must be made m ¥ 
ne which the marginal note is “Sale how course of delivery of the whole. The provi- fb: 
4 effected ”. The last two paragraphs of sec- sions of this section had therefore to be read n 
‘2 tion 78 contain a good many words which are subject to the provisions of section 92 [I. L. P 
q unnecessary and only create confusion. R. 15, Cal, 1, at page 6]. : ‘ . 
i It will be observedefrom the definition of The latter part of the section which vefers ’ 
ay “contract of sale” in the English Act that to the passing of property will be considered % 
5 ae it comprises two things, namely, (7) sale, and when the provisions relating to the effects of a I 
% (it) wereement to sell. It may perhaps be contract are dealt with in our comments upom p 
4 said that, having regard to the sharp distine- Chapter III of this Bill. : 
tion that has been maintained in the Indian Sub-clause (2) of this clause is based on ? 
Act between an agreement and a contract section 10 (2) of the Indian Act and section 3 ’ 
[xee section 2, sub-sections (e) and (h) and , of the En lish Act, Having regard sto the r 
: section 10], it is not desirable to use the words “subject to the provisions of any law a 
5 expression .“ agreement .to — sell”... The for the time being in force ”, we have omitted . 
e answer to that is that as the chapter of. the the proviso relating to corporations which ‘ 
sale of goods now stands in the Indian Act, oceurs in the English section, : 
the expression “ sale”, “contract of sale”, Clause 6-——This clause is taken from 
conract for the sale of ds and “agree. section 5 of the English Act. 
; ment for sale” are use 1 more or less indis- As to sub-clause (2), reference may be made , 
criminately, The intention appears to he to to sections 31 to 36 of the Indian Act which 
maintain a distinetion between : sale” on the deal — with — contingent contracts, Sub- 
ier Sea ae fate rest) ce oxtaet tpl pnd ona it sey that a contract for 
spon ‘ L n © sale of Tuture goods operates as an aigree- 
- English Act. The point, however, is that ment to sell. The rules pre in this ' 
nae . expression “agreement for sale” is used clause have been well recognised in English 
. , at least twice in the chapter, namely, in sec- Law (vide Benjamin on Sale, 159, Ed. 










tions 83 and 85 and no confusion has ever 6th), and have also"been apie Ve sections 87 


been created, ‘ and 88 of the Indian Act i 1 
The’ expressions used in the resent clause 88 do not, tit dy er hagas erin 94 
and in subsequent clauses of this Bill are ment of law on the subject., We think that 
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dealt with se: R 
Clause 7.—This clause follows section 6 of 


the English Act. The rule is based either on 
the ground of mutual mistake or on the 

und of impossibility of performance 
‘Chalmers? Sale of s, p. 30, Ed, 10th). 
Although in Chapter VII of the Indian Act 


there is No specific provision corresponding 


this clause, the general principle underly- 
i it is provided or in section 20 {ide 
iTfustrationa (a) and (b) to that section]. 
Sections 6 an of the English Act use the 
words ‘perish’ and ‘perished’, In regard 
to those words some writers observe that goods 
must be deemed ‘to have ‘ perished ’ not only 
if they are physically destroyed, but also if 
they have ceased to exist im a commercial 
sense, that is, if their merchantable character, 
as such, has been lost [vide Benjamin on Sale, 
p. 161; Halsbury’s Laws of England, Vol. 25, 
p. 145]. Chalmers. in his book on the Sale 


of Goods is inclined to. think that in such’ 


cases the only question is whether the article 
has been so far destroyed as no. longer to 
answer the description of it given by the 
contract (p. 30). It, however, appears that 
the cases relied upon for giving to the term 
‘perish’ an extended meaning in the sense 
of deterioration in merchantable quality were 
not decided with reference to section 6 or 
ction 7 of the English Act. The word 
“perishable ’ oceurs also in section 48 of the 
English Act, which has been "Hg in_ the 
pretent Bill (vide clause 54), The — writers 
mentioned above seem to be of opinion that 
with reference to that section also the goods 
will be considered as of a perishable nature, 
not only when they are such as to deteriorate 
physically by being kept, but also when they 
are such as to be subject to deterioration in a 
commercial sense, so as to be likely to become 
unmerchantable as such [Benjamin on Sale, 
p. 1085, Halsbury’s Laws of England, Vol. 25, 
p. 264], Although there is no direct 
authority on the point, there seems to be a 
strong opinion in favour of the view that the 
import of the word ‘ perish’ is not to be 
restricted to mere physical destruction. We 
agree im that opinion and have accordingly 
made it clear that the goods must have been 
either physically destroyed or so damaged as 
not to answer the ogee arn given in. the 
contract, With this alteration we have 
adopted the provisions of section 6 of the 
English Act. 


The. question whether by reason, of the - 


pp wie loss of the | fe | wed orang 
eemed. to ve ceased to e within 
’ nate clause to make the 





- gontracts. It was urged that 


void, these clauses might have-the effect of 
rend void every kind of contract relating 
to the sale of goods, lost or not lost, and that 
they might have the effect of hitting at ©. i. f. 
also a sale of good Suk oat 
was also a goods, though to 

formed by the tender of documents, and ak 
a contract miht not be saved even by the 
terms of clause 62°of this Bill corresponding 
to section 55 of the .Eiglish Act. We, 
however, think that clause i is comprehen- 
sive enough im its terms and that c. i. f. 
contracts would be saved by the clause. We 
are fortified if our conclusion by the opinion 
of Mr, Chalmers on ? 31 of his com. 
mentary on the Sale of Goods Act. P 


Clause 8.—This clause relates to the impos- 
sibility of performance arising after the 
contract is made and is on section 7 of 
the English Act. It is true that Chapter VII 
of the Indian Act does not contain a specific 
provision on the point, But the principle is 
well established and underlies section 56 of 
the Indian ‘Act. We think it is desirable 
that it should be included in the present Bill 
as a specific provision. For the reasons atated 
, inthe note to the preceding clause, this clause 
has been framed to cover the caxe of goods 
vhich are so far damaged as not ‘to answer 
the description given by the contract. The 
words ‘the agreement is avoided’ occurring 
in section 7 of the English Act are ambiguous, 
A question might a by whom the agree- 
ment is to be avoided. We have, therefore, 
substituted the words ‘ the agreement becomes 
void ’ for those words, 


Clause 9—This clause is based on section $ 
of the English Act, Section 89 of the Indian 
Act, which corresponds to that section, is not 
so comprehensive as the English section. It 
merély contains the provision which is enacted 
in sub-section (2) of the English section, The 
principle in sub-section (7) of the English Act 
is-left to be inferred from section 78, We 
prefer to adopt the arrangement of the English 

Clause 10.—This clause is a corollary to the 
preceding clause. It is not uncommon for the 
parties to ee that the price of the goods 
will be fixed by valuers i by them. 
In such cases they are bound by the in, 
and the price so fixed is as much part of the 
contract as if fixed by themselves: But it is 
essential for the formation of the contract that 
the price should be fixed in accordance with 
this agreement, and if the parties appointed 
as valuers fail or refuse to act, the a 
becomes void [Benjamin on e, p. 169; 
Halsbury’s Laws of England, Vol. 25, Pp. 148}. 
This principle is provided for in section 9 o 
the English Act and has been reproduced in 

Clause 11.—This clause is based on section 10 
of the English Act. The principle underly- 
ing that-section is to be found in section 55 of 

Indian Act. In our opinion {Me present 
‘Mhould contain a specific provision on the 
point. As the General Clauses Act, 


Siaiition oF ths wort month”, 


contains a , 
subsection (2) of the English section has been 


Pelee 12.—The English Act iloes not give 
any definition of the word “ condition ”, The 
English Act is one of 1893, and it was drafted 





about four, 





faite instant: tes. _ At that 
| Law as to conditions Seaeran 
was in a ae of © 9 


_ Since enactmen: a 
Laat 1c ROA. thaws awe bese eolacee 





time the 


of cases on ns 1 warranties, 

We Ws bare ventured to define th a 
The' material pe the defini- 

fon consists ‘in the se of the word 


| I Act at all, “On this 


Taw. 


”, and*we think that the English 

‘Seeese pm 1896 bene ont She this al See 

Fletcher oulton’s L ’s di 

ment in Wallis v. Pratt (1910). 2 + ae B. “008 

at page 1012 afterwards approved 

Hone of Lords in (1911) A. C. 394. The 
ion “condition” is not used in the 

of the law 

ndian Act follows mainly the Scottish 

This is clear from tha provisions of 


i one 118 of the Indian Act, which corres- 
mn 


comet sedihionay. 


Cutter vy. vowel 2 Smith's 





was not used in the Indi 


yr with in the Indian+Act under the’ ced 


te ete aire ed 


ponds exactly to the Scottish Law which is 
set out in the English Act, section 11 (2). 

e reason why the expression “ condition ” 
an Act, is probably 
to be found in the very uncertain state of the 
law at that time, 


There are many. subdivisions of conditions , 
“ English Law, and one of them is a division 
to (1) conditions ent, and (2). con- 
mourrent. conditions _ 

@ same as reciprocal conditions and th 


cg pe is reciprocal 
sections 51 to 


Conditions are “aek divided into ;— 
» (1) “ Promissory condition ”’, and 
(2) “ Contingent conditions ”, 


anewes hy in 


Contingent conditions 
Indian Act under the hens “ Contingent Con- 
tracts ” in sections 31 to 36. 


Tt sett ney be observed that so far as ‘the 
w is concerned, it is far behind the 

Rowlish Law. No doubt it clears many 
knotty points which arise in this branch of 
the law. But it is not suited to the modern 
requirements of commerce. Under the 
ro aa Law a buyer would be entitled to 


reject goods as ona 
many cases in which under the English ~ Ao 
e ould (be entitled only to damages-as on 
a breach of warranty, 

The rman of “warranty” © 


s borrowed from ‘the 


are dealt with im the 


tf the 
went 
70h Ea, page 30, pee 
rs the definition of th tom * con 


On ref to I ns, 

so cv te 
iy a gai 

» section uses of the Tndi 








Pernt 
discrimina ‘sometimes in Sense. 
oo a xr. as e 

* warran per, 
Indian eG it may be Bhoagh 

“ warranty " is 
condition. . This is art from 
the section itself. The 


of oto acco’ 


Taw, 
can only pe exercise charg ae sti 

is a condition, and not where the saat . 
amounts to a warranty only, 


The © section 
then goes on to say that the “buyer may, not- 
withstanding the breach of the’ “ warranty ” 
li is to say breach ee the condition), acce 
the goods and may, b y giving notice to 
seller, claim compensation By him, This 
means that the buyer may, vi ied by 
Fae ‘11 (2) (a) of the English inte elect bo 
treat the breach of the Seal ition as a breach 
of warranty, und may | claim compensation 
from the seller as provided in section 53 of the 
English Act. 


Such being the case, it.is desirable that the 
distinction between “condition” and “ 
ranty ” observed in the English Law and 
reproduced in the English Act should also 


be 
introduced into India. By so. doi ,, the 
Indian Courts will then have the tional 


adyantage of the decisions of the 


Courts, It may perhaps be said Pret 
culties would arise if the word “ condition ” 


which has hitherto not been used in 
Indian Act, is introduced in the new Act. 
practice, however, ne few difficulties 
arise, ard to the fact 
smo al sipulatonn which are conditions 
aceo: 


ish Law are ifically 
detilt a ae the several sections pt the 
English Act. 


Before concluding this note, we may draw 
attention to the ‘elimina? Attias 


ju ft Lord 
pies v. Pratt (1911), i iG. 896, ‘rere he 


Fer 
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of condition disclosed for instance on subse- = Clause 15,—Section 113 fth di 
inspection of the goods he can treat — deals with sale by SE odiption: ears dst 

“as a breach of warranty only and place, however, the word “denomination ' 

not as a breach: of condition, The word used in the section is not a happy expression 


“aeceptance” has been explained — in and is rarely used days. 

clauses 41 and 42. Clause 13 (7) and clause 40 is no doubt that he Work palais 5 in 
of the Bill take the place of section 118 of the section is used in the sense of ‘ condition ’, 
the Indian, Act. Clause 13 (2) takes the for where there is a confract for the sale of | 


Ac 
place of section 117 of the Indian Act. goods by description, in other words where 


4 A goods are sold as being. of rtain de - 
‘ Chante eee “td of the Fallen Act tion, there is not the dightest doubt that it 
implies that a stipulation regarding title is is a condition precedent that goods should 
merely a warranty and breach of it entitles be of the contract description or contract 
the buyer, as well as a person claiming under denominatién. Even in ae old case decided 
hint, rene teagan from in 1838 Chanter v. Hopkins [4 M. & W. 399] 
nn eto ak sm donarule — Jord Abinger, C. B., pointed out that in a ° . 
which was inclu a shed ares Yel a sag ron contract for sale by’ description failure to A 
Comin the. Btsternant of v Objects yo | supply = thing answering the description 
Main tothe Tadian Bill wali deperture Si.™en "eh cr Snonperiormante “ot dhe 
from the English Law. No reasons, however, contract itself. There is also no reason for 
are given to explain why this departure was restricting the provisions of the section to 
made, Before 1893 the English Law on the ‘ 


at was in an unsettled state. It was even mala pal? Shao gatggs™ A ist?) i) 


FSA ine tht pal of sperte* peal Cone 4011 cl nde 
and that in the absence of fraud the seller ” 113. ya pln page yr v ype 
was not liable for a bad title unless there was * general principles. negative Sati Se 


an express warranty or an nivalent’ to it by warranty. inconsistent with it, In any case 
declaration or conduct tM urley v. Atten- the proposition which the exituunatina pur- 

borough (1849) 3 Exch, 500 at p. 512 _per ports to lay down seems to be in conflict with ; 
Deron Pere) ee 9 eg cltatryat the decision of the House of Lords in Wallis 8 
17°Q. B; 289 at p. 201 Lord © Vampoe v. Pratt (1911) A. C. 394, In our opinion = 5 
observed in 1851 that bye lags) aie ort section 13 of the English Act lays down com- , 
well nigh eaten up the rule ik oe 16 MADOOSE: prehensively the law on the point. The first - a 
pret to trace the course of pen ras hing sr part of the section which provides that the 1m 
this point, But the’ correct rule hes been goods shall correspond with the description is, 

stated by | Benjamin on Sale, p. 685, | as as stated by Chalmers, based on a principle 

lollows :——“ In regard to conditions as to title, which is universal (Chalmers’ Sale o 


inasmuch as it is an essential element of the . : a 

3 p. 45). The proposition stated in the secon 
py Be ray pane Brg ses Pn transfor part of the section that it is not sufficient that? 
thing from the seller to the buyer, it would fe ike bod Seg should. corre 
seem naturally to follow that by the very act tion (b) to section 113 of the Indian Nhet 
of selling the chattel the seller undertakes to We, therefore, think that it is desirable 46 
birt See ee reed Ape pre Cn adopt the provisions of section 13 of the 
believed that such was the true rule of the - = Be in “‘plde of section, 118 of oe 
Common Law.” Clause (2) of section 12 of abate , 
the English Act settles the law on the point Clause 16-—This clause deals with implied , 
mr rom rag! a lina aby 0 It oe conditions oe pr a ai ie yoo 

e absence of an express provisio: ti i ¢ 

there wll be an implied condition abt ttle section. based “apm the judgment of 
in a con of sale. Clause (<) 0 on | Cockburn ©: J. in Bigge v. Parkinson (1 
provides for an implied warranty of quiet 31 1. J. Exch. 301. In that case the learne 





Pe ne eee and clause (3) for freedom from Chief Justice said as follows :— 
fi Indi i Pee okt Gat “ When a buyer buys a specific article, the 
pi le ihoderd teh obi i . rule ‘ Caveat Emptor aa but where the 


rn arene ode Braun ae Sales BS, Uae the aire et he 
eel ee inion, "apacetts the ravislone of goods which shall be applicable for | the 
section 12 of the English Ke ‘should he... purpose for ae ee foc ieee 
A a ee ; : to ies, thou re is 
adopted in India. it fi By geno sti lation’ that the shall be fit 
This Pp Pp y b : 
, This clause gives r rights to the buyer for the purpose, there is an implied warranty 
a Om had under section 109 of the that they are fit for that purpose. There is 
_ Act,.In to ye ry Mey no reason why such a warranty should not be 


ee him’, who ei 8 , implied in the case of a sale of provisions”. ° 


Mellen, we do not think that any specific pro- Section 14 of, the fadinn ee iy based Jon 







either this principle, But the provisions of that 
; on f 1 a oe amin Act ! 
A ae sectio era marro 
he. Tih. has been followed in duatting. the 


Car 
2 at 
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‘in unascerta: 





Bi asch 
/ 


a} a rs . ty j { it ~ 4 t tis 
sncaaeetan HA Ac the seller ts aCdaanater! 
producer or not. ‘Thus it clears up 
the doubt which was raised by the eat 


Parkinson vy, Lee (1802) 2 Bast 314. In 
case it was held that the seller ats 
a manufacturer wag not liable for a latent 


_ defect. But this decision is, no good 
law [ai mers on Sale ‘of Coots, : 


turer or 


et 


w , P 54, 
and Pollock and Mufla‘s Contract Act, p. 540 
f, ni (2 The proviso to. sub-sectic 1) 


enacts the provisions in section 115 of the 
Indian Act. 2 
The proposition stated in sub-section (2) has 
been well established in England {Jones v. 
* Just (1868) L. R. 3 Q.,B. 197] and has been 
recognised also in India in two cases from 
a ge in which it was held that where goods 
were sold by description, there was an implied 
warranty that the goods should be of 
merchantable quality [Peer Mehamed vy, 


Dalooram (1918) 35 Mad. L. J. 180 and 
 9s-¥ ae vy. R. V. A. Firm (1922) 43 Mad. 


Sub-section (3) re-enacts the provisions of 
section 110 of the Indian Act. In regard’ to 
section 111 of the Indian Act it may be 
observed that the trend of recent decisions 

not recognize any distinction between 
visions and other ‘goods. [Emerton vy. 
‘athews (1862) 31 L. J, Ex. 189, Smith v. 
' Baker (1878) 40 L. T. 1 N.48. 261. See also 

Wallis v, Russell (1902) 2 Ir, 

There is, therefore, no reason to retain the 

provision in section 111 of the Indian Act. 


Clause 17.—This clause relates to sale by 
sample, Although old text writers were 
inelimed to the view that the term that “ bulk 
shall correspond with sample ” is a warrant 
gollateral to the contract, Abbott ©. J. hel 
that the buyer was entitled to reject the cont 
modity, if it did not correspond with the 
sample A de Lal v. Palmer (1821) 4 B. & Ald. 
387. njamin after reviewing all the cases 
observes that this so-called warranty was even 
at Common Law really a condition (Benjamin 
on Sale, p. 736). The buyer is also entitled 
to have reasonable facilities for inspecting 
the bulk independently of any local or trade 

Larymer v. Smith, (1822) 


; ba ya to that effect 
: 1B. & C. 1); and if there is any latent ect 


in , 4@., a defect not discernible by 
the ordinary examination of a prudent buyer 
which if present in the bulk would render the 
bulk unmerchantable, the sample is to be taken 
as if free from it [Heilbut v. Hickson (1872) 
7 C. P. 438). These rules have now been 
embodied in section 15 of the English Act, 


Section 112 of the Indian Act refers only to 
be tof the buyer to reject the if 
e bu 


does not correspond ‘with th: “sample. 
The use of the word “ y” ia the ee 
hansen roasting: Claas 19 theref 
as been dra nm the lines of 15 of 
the English sae, sda latheaoe 9 re 


Clause 18.—This clause f section 16 
of the Bini Act It provident rel 
‘in . 
ir i Sects 


English 
n, 
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of the Contract Act, but upon 
of the parties upon which all 


kind ult y depend ” Buchanan 
Audall 15 B. L. R. 276 at p. ei 
contrary view was held by Maclean ©. J. in 
Brij Coomaree vy. mandar Fire Insurance 
Co, [I, H, R. 32 Cal. 816] in which, without 
referring to Sir William we inapasat, 
the learned Chief, Justice held that section 7 
of the pany Ac pan down a rule which the 

ies could not by their arrangement Vary, 
he recent case the Bombay High Const teas 
of opinion that Maclean C. J.’s view in the 
above case was unsound [A mies vy. Jal, 
25 Bom., L, R. 778]. This conflict is due to 
the rigid terms of section 78 which fails to 
state that its provisions will be subject to the 
intention of the parties. 

Section 78 provides that when an offer and 
acceptance have taken place, the property in 
the thing does not. pass until any one of the 
following conditions have complied 
with :-— 

(*) earnest or tender, payment or part 
payment of the price, or 

(ti) delivery or part delivery of the thing, 
or 

(ttt) an agreement, expressed or implied, for 
the postponement of delivery or of payment, 
or of both, 


It is, however, clear that neither the a 
— of the price nor the Beiter. ei 
whole or in part, is necessary for pone 
tion 6f a Seg Section 89 of the Indian Act 
shows that not only there is no necessi 
such ent, but that the price need not 
even be fixed. As far back as 1833 it 
stated in England that the sale of a Rar 
chattel passes the property in it to the vendee 
without delive ‘ iwon v. Yates, 5 B. & 
Ad. 313 at p. "346 The last par in 
pair can 78 regarding. the agreement. th 

tponement of t of price or 
Jeleeoey has been Sate a. toa that it. 


a 
- deli . 316, 


earnest 
and 










In our opinion it is desirable to follow 
lear gn etaiaite. rule recognized in 
Law that unless a contrary intention 
6 by ~ conget ogg the a itself 
‘ clen ass the roperty in t! er 
i oat hat is laid a in section 17 of 
the English ‘Act and is adopted in clause 19 (7) 
ee doubt ‘oa 

jes, no doubt, may make any 
1 they like and the law will give effect 
io it.. When ee express their inten- 
tion clearly no di ulty arises. The contract 
the pro: at once, or at a future 
time oT contingently on the performance of 
come condition. But in many cases” the 
parties either form no intention on the point 
or fail to express it. ‘To meet such cases the 
courts have worked, out a series of definite 
rules for determining when the vote om is 
to be deemed to pass ge 3 to the impu 
intention of the parties. These males have 
heen reproduced in section 18 of the English 
Act (Chalmers on Sale of Goods, pp. 9 and 
10) and they have been adopted in clauses 20 
to 24. 


Clause 19 (3). states the general proposition 
that, unless a different intention appears, the 
property passes in accordance with rules 


tional contract for the sale of specified goods, 
the payment of the price or the delivery of 
the goods is not necessary. for agg the 
property. Clause 21 following rule 3 in sec- 
tion 18 provides that the property does not 
pass aniil the goods are pt, in a deliverable 
state. The same principle 1s laid down in 
section 80 of the Indian Act. Clause | 
embodies rule 4 in section 18 of the English 
Act and beresepene to section 81 of the 
Indian Act. ause 23 (1) following rule 5 
of the English section provides for a case of 
unascertained or future goods sold by des- 
cription, This sub-clause corresponds to 
section 83 of the Indian Act. Section 84. of 
the Indian Act contains a proposition which 
appears to be gubordinate to the princl le 
laid. down in_ section. 83, and it 1s rather 
difficult to see why it was embodied in, ® 
separate section, Sub-clause (2) of clause 25 
which relates to delivery to @ carrier 18 

on rule 5 (2) of section. 18 of the English Act. 
The principle has been recognised in Indian 
Law (see Pollock and Mulla’s Contract Act, 
yp. 472.473, Ford Automobiles Co. v. Dethi 

0 


iles 
tor Co. 24 Bom, L. R. 1146). 


Clause 24 relates to ‘sale on approval’ and 
what is called in Lge rong “gale or return ’. 
Rule 4 of section 18 of the English Act relates 
to that subject. When goods are sent on 
ap , the accepted rule is that there is 
not generally a ‘completed sale until the buyer 
has— E . Soashnek 
signified his ap) roval, which may be 
either expressly or by dealing with the pete 
“iA liek ‘the. epode fo ates of th 
'b) kept the unti se of the 
rededieel or a reasonable time without giving 
notice of rejection; oF Mead: Sim 
fault, as by letting the goods be destroyed 
Kptnisen,, Sie Ne pean eer | ee 
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ock and Mulla’s Contratt Act, p/.452). ” 

{fhe ‘above rule has been embodied yy rule % 
of section 18 of the Bnglish Act ard we 
, propose to follow it. So far as the Indian Act 

is concerned, the principle has been referred 
to in Illustratron (b) to section 78,. In our 
opinion such an important principle shoulé 
not be ralaaied to an illustration, Put should 
be embodied in a. specific clause. 


We also er to omit ‘section 85 of the 
Indian Act. e vule stated therein is a rule 
of intention and depends on the question 
whether the contract is severable or non- 
severable. [Halsbury’s Laws. of England, 
Vol. 25, p. 175). 


_ Clause 25.—There are no separate _provi- 
sions in the Indian Act corresponding to this 
clause. Sub-clause (2) of clause 25 deals with 
delivery to a carrier without any reservation 
of the right of disposal. In this clause the | 
seller's right of disposal or ‘ jus disponendi’ 
is dealt with. Sub-clause (/) is ot. general 
application and is not confined to the cases 
of carriage by sea, while sub-clauses (2) and 
(3) relate to carriage by sea. The p i- 
tion laid down by the clause is embodied in 
section 19 of the English Act ‘and is well 
sac ised in India also [see 24 Bom, L. R. 


Clause 26.—Section 86 of the Tndian Act 
weems to lay down as an inflexible rule of law 
that the risk follows the property. According 
to the English Common Law it is merely a : 
idee facie rule, There is nothing in the 
aw of England to prevent the parties from as 
agreeing, if they please, that the risk shall . 
ass at some time or on some condition which 
is not necessarily simultaneous with the x Nha 
passing of a0 and thus the ownership 
may in particular cases be separated from the | 
risk [Martineau vy. Kinchi (1872) L. RB. 7 x 
Q. B. 496, The Parchim (1 18) A. ©, 167 at + ae 
p. 468]. Such a case would arise when the | 
parties are at a distance. In our opinion the 5 i 
rule mentioned in section 20 of the English i 
Act, which saves particular agreements and 
is more comprehensive, should be adopted in 1 
India, It also provides for cases where +A 
delivery is delayed and where the seller or ta 
buyer is acting as a bailee of the is for 
the other party. We have adopted the provi- 
sions of section 20 of the English Act. . 
Clauses 27—-29.—In England, before the 
passing of the first three Factors Acts, being 
the Acts of 1823, 1825 and 1842, a person im 
5 possession of goods or documents of title could 
not dispose of these goods in contravention 
‘of his instructions with respect to them except 
where— 


(1) the sale was in market overt; 

(2) the owner of the s was by his con- 
duct precluded from enying the seller’s 
authority to sell; and. 

(8) the goods were sold under a statutory 
power of sale. 

The Factors Acts referred to above dealt 

“with the powers of factors and_ mercantile 
ts entrusted with the possession of goods 
or documents of title to goods, The joint - 
effect of those Acts was summed up by Black- 
burn 1. J., in Cole v. North Western Bank 
(1875), L. B. 10 C. B. 854, at page 372, ‘After. 4 
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sesaeeeeThe general rule of law is that 
Ste aay’ oct dod Gi ioe 

ievi may sa wi ; 
ene ice “vandiber ia can* show that he 


§ , wate the act of tht true owner. The 


_ be deemed by that act to have mis 


that the Acts only app 
 sactions, 


islature seems tb ys to have wished to make 

it the law that, where a third person has 
entrusted goods or the documents of title of 
to an agent who, in the case of such 
agency, sells or the goods, he should 
ied any one 

who bona fide deals with the agent, and makes 
a purchase from or ‘advance to him without 
notice that he was not authorised to sell or 


: rs the advance.’’ 


ill thus be seen that the prévisions of 
the Factors Acts referred to.above were really 
an extension of the common law rule of 


der “* Acts, the terms used vo 

ys son” “agent ’’ -entrus 
the possession of foods; but it’ was held 
ied to mercantile tran- 
and that the term ‘ person’ or 
“agent.” did not include a mere servant or 
one who had possession of goods for carriage, 
safe custody, or otherwise as an independent 
contracting party, but only persons whose 
employment corresponded to of some 
known kind of commercial agnnt like factors, 
& wine merchant’s clerk who, as such, 
was possessed of delivery orders, was held not 
to be an within the meaning of the Acts, 
so as to able to make a valid pledge in 
fraud of his master, 


.. Such was the state of the English law when 


the Indian Law Commissioners drafted he 
Contract Bill. To turn now to the Tndian law 
on the subject, there were then in force in 
India two Factors Acts, one of 1840, and the 
other of 1844, The Indian Factors’ Act of 
1840 was a reproduction of the English Fac- 
sie am Sra tgen 1825. The Indian Fac- 
eto was a reproduction of the 
English Factors Act of 1842. Both the Indian 
Acts, like the flish Acts on which they 
were based, re’ only to pledges. The 
Acts contained no of sale, 

sales by an apparen: owner of 
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by buying them an n who is in 


Possession of them, provi thee tem baer 


in good faith and under circumstances 


no right to sell them.” 
Tn other words, it was 
that every place in India 







} make a valid ple 
oo ana ors 


acts in go i 1 reu 
which are not such as "I 
presumption that the pawner — 
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This clause was retained by the Select Com. 
mittee and it became subsequently section 17s 
of the Indian Act. ; A adage 
ing to the above clauses Sir Henry 
Maine observed as follows: — 
“Tt caifnot be denied that the subject is 
difficult. We have to consider, on one hand, 
the hardship suffered by an innocent perso 
who loses in this way his right to recover what 
was his undoubted property. But, 
other hand, still greater weight appears to us to 
be due to the hardship which a bona. fide pur: 
chaser would suffer, were he to be deprived 
of oe — ht. Shame former is very. often 
‘justly ¢ e with remissness or negligence 
be the éudiod of the property. The conduct 
of the latter has been blameless. The balance 
of equitable consideration is, therefore, on the 
side of a rule favourable to the purchaser ; 
and we think that sound policy with respect; to 
the interests of commerce points to the same 
conelusion. . . a 

We have, therefore, rovided that the 
ownership of goods may he acquired by buy- 
ing them from any person who is in ion 
‘them, if the buyer acts in good faith, and 
circumstances which are not such as to 


reise 8 reasonable ore that the person 


in possession has no right to sell them. 
Similar provisions have been inserted. in 
aceordance, we may observe, with the spi 
of the Factors Act—io meet the cases of. 
who have purchased goods or taken them by 


way of pledge from persons in of 

way documentary title to the where the 

errcumstances are not such as to raise a 

reasonable tion that+ the person in 

possession of the document has no right to sell 

or to pledge the rf ; Wei 
It is clear from the above 


the intention was that a buyer should 

# good title to goods if he boug 

gb Rati out one 

the intention ‘athe: Legislatu 
came 







® have in 















Factors Acts. \ 

a‘ mereantile agent ”’ as meaning a mercan- 
tile agent having in the customary course of 
his business as such agent authority either to 
sell goods, or to consign goods for the purpose 
of sale, or to buy goods or to raise money on 
the security of goods. Section 2 of the Act 
empowers, & mercantile agent to sell, pledge 
or otherwise dispose of goods or documents of 
title to goods of which he is in possession with 
the consent of the owner so as to give to the 
buyer a title subject to the limitations 
mentioned in the section. 

In clause 27 of the Bill we have confined 
the power of sale to mercantile agents only. 
In confining this power to mercantile agents, 
we are eringinig this law substantially into 
line with the English law. No doubt sales 
in market overt are recognised in English 
law. But the law of market overt has in 
England ceased to be of any general import- 
ance having re; to the large number of 
limitations, having been placed on, such sales 
by subsequent statistics, We do not think 
that the principle of market overt should be 
extended to this country. 

We have specifically stated in the clause 
that a person buying goods from one who is 
not the owner thereof and who does not sell 
them with his consent acquires no better 
title to the goods than the seller had except 
im the two cases mga Series one being 
the case of estoppel, and the other the case of 
a sale by a mercantile agent in possession of 
goods with the consent of the owner and 
having authority either to sell goods, or to 
consign s for the purpose of sale, etc. 
Clause 27 is substituted for the first of sec- 
tion 108 including Laception 1. Eaception 2 
of that section is transferred to a separate 
clause, being clause 28. Clause 29 is, substi- 
tuted for Baception 3 to that section on the 
lines of section 23 of the English Act.? We 
have omitted the second paragraph to Eecep- 
tion 8 to section 108 as being unnecessary. 

Clause 30.—This clause is new, It provides 
for the ~ of a ot pa st sa ven is in 
possession of goods so im. It is a 
reproduction of section 25," sub-section (1), of, 
the English Act, which again is based to a 
large extent ‘in section 8, of the English Fac- 
tors Act, 1889. Before the enactment of sec- 
ion 8 of the English Factors Act, 1880, it was 

‘or 




















held that if the buyer, his own conven- 
ience, left the. and documents of title 
in the hands of the seller, who fraudulently 
resold or pledged them, he cotld nevertheless 
. Section § of the Factors Act was 

i aporidan for the 

# of the , where 

‘one on credit, It isa 


ange extent’ on sedtion ‘9 of: the English Fac- 
tors Act, 1889, Before the en 
section 9 of the English Factors Act, it. was 


defeat the unpai 


 tnade n 90 | 
Indian Act. The ‘words ‘which the parties 


ent of 


held that a sale or pledge of 
ments of title to 


s or docu- 

y the buyer does not 
e h seller's rights,’ the reagon 
given being that the buyer was not entrusted 
with the is as an agent. Section 9 of the 
English Factors Act was enacted to remove 
the hardsh?p caused by the common law rule 
referred to above. The words “‘ other right 
of the seller in respect of the goods "* in clause 
(2) of the Bill relate enter alia to a right 
which a seller may have to avoid a contract 
on any of the grounds on which a contract can 
be avoided.’ 

Sub-section (2) of section 25 vides that 
the delivery or transfer by the buyer in per- 
son “shall have the sime effect as if the per 
son making the delivery or transfer were a 
mercantile agent in possession of the goods or 
documents of title with the consent of the 
owner.’ Instead of those words we” have 
substituted, to avoid the use of the expression 
“ mereantile agent,’’ the words ‘* shall have 
effect as if such lien or right did not exist.” 
The change in the language, we think, does 
not make any difference in the result. 

There was some difference of opinion on 
the question as to whether the protection to 
a purchaser from a seller or buyer in posses- 


* sion should be extended also to a purchaser 


from a mercantile agent acting for the seller 
or the buyer. ‘Phe clause, as it stands, is 
new; it ides for the additional cases in 
which a buyer may acquire a good title; we 
have not therefore considered it desirable to 
extend the protection to a purchaser claiming 
from a mercantile agent acting for a seller or 
a buyer. It need hardly be said that no 
express provision is mecegacts | in regard to a 
sale effeeted by a person duly authorised by, 
the seller or the buyer in possession, 
Having regard to the changes “ which we 
have made in section 108 of the Indian Act, 
we think it is desirable that section 178 should 
be amended. so as to make it consistent with the 
provisions of clause 27 of sthe Bill. 


Clause 31.—This clause is based on section 
27 of the English Act. Although there is no 
specific section corresponding to it in the 
Indian Act, it is implied in section 51. We 
think a separate section is desirable. 


Clause 82.—The general rule is that the 
obligation of the ahs to deliver and that of 
the ne to pay are implied concurrent condi- 
tions in the mature of mutual conditions pre- 
cedent, and that neither can enforce the con- 
tract against the other without showing 
performance or offering to perform or averring 
readiness and willingness to perform his own 
pgm (Benjamin on Sale, pp. 682 and 68%). 

‘he words ‘unless otherwise agreed’ save 
sales on credit or such special contracts as 
¢. 4. f. contracts. The rule has been embodied 
in section a of An pg Act ond bag tee 
adopted in this clause. e principle of this 
ra is implied in section ol of the 

Clause 33.—This clause vides for the 


ner in whieh delive is can be 
an pie Pore reltany Are section 90 of the 


Indian | 











a 


i 


* 


has 


paras 


i 


SeEeg 
i 


plat 


.—In this clause the vid og of 
f the Indian Act are It 
there is no specific 
glish Act RE ing ae ’ But has 
eems to havé heen wi recognise 
a am pe been held that in the 


$ 
S 


rovision in 


“= 
& 


fa contrary agreement, a seller is 
to send or carry the goods to the 

e may leave or place them at the 
i aisponl -so that the latter is able to 
‘them (Benjamin on Sale, page 783). 
Boscia of Chalmers there is pny 
of the English Act to displace 


-*] 


sbury’s Laws of England, Vol. 
a), page 207] There was some 
of opinion amongst us on the ques- 
whether the expression ‘* apart 
any contract or in the absence of a con- 
tithe contrary ’’ should be substituted 
ion * from. ot express 
, 36 (Z) and 62 of the 
were referred: EM have however 
- yetained the expression ‘‘ apart from any 
express contract,’’ as the malo enunciated in 
clause 35 has been i in existence since 1872 and 
has been adopted in actual practice. 
Clause 36.—This clause is a combination of 
29 of the English Act and section 
8 the Indian Act. We have omitted he 
“of section 29 (7) of the Engli 
substituted in its isions 
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for the expression 
contract, ”” and oh le. 
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- of weotion 94 of the Indian Act, adding the 
words “manufactured or’ the word 
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uced’ in sub-clause (2) correspondin 
with section 94 of the Indian Act. . 
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Tt was. held in ‘some of | 
where a contract provided 


instalments, so vse to 
the refusal by th lelive 
buyer to accept 7 icv 


was a breach whi 
contract [Wi 
and Ad. Hoare v deme 
79, Honek v. Muller “ast 7 he 
is ‘contrary view was, however, h 
cases [ Jonassahn vy. Young (1863) 
B. , Simpson v. Crippin 
Q. 14, Freeth v. Burr (18 if 

P 208}. The latter view bvigh 
India in. the 1989, 18 aa 
Cal. 252, 9 Mad. 359, 18 Mad. 63, {iotd) ry 
Ree No. 63, p. 214 true rule in in. suc 
cases is that each case pee be judged on its 
own facts (Chalmers’ Sale of Goods, 
Sub-section (2) of section 31 of the il 
Act gives effect to that principle. 
section, tia does not mn se nae a ra 
statement of law on ‘the point (Benjamin on 
Sale, p. 826). It only provides for a ere 
delivery on the part of a er. In . 
opinion the rule ought to apply where the 
seller omits or refuses to make a delivery. 
We have, therefore, inserted the words ‘ no 
delivery or’ after the words ‘the seller 
makes’ in sub-clause (2). ; - 


Clause 39.—This clause is a combination of 
section 32 of the English Act and section 91 
of the Indian Act. In 2 aes it has zbeen 
well settled for more than 
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‘s Part VI 


Bills introduced in the Council of State and Legislative Assembly, 
Reports of Select Committees presented to the Council and Assembly 
and Bills published under Rule 18 of the Indian Legislative Rules. 


’ COVERNMENT OF INDIA. 


7 Legislative Assembly Department. 
. The following Bill sti introduced in the Legislative Assembly on 
the 2nd September, 1929:— 5 
L, A. Bret No. 13.0r 1929. . 
os A BILL 


to provide for the levy of a cess on soft coke despatched b rail from 
collieries in the provences of Bengal and Bihar and Orissa. 


Wuereas it is expedient to provide for the creation of a fund to 
be expended by a Committee specially constituted in this behalf for 
the promotion of the interests of the soft-coke industry in the provinces 


of Bengal and Bihar and Orissa; 


Axp wierkas for this purpose it is expedient to levy a cess on 
soft coke despatched by rail f?om collieries in the said provinces; 
It is hereby eeaitha as follows:— 


Short title, 1. (dD, This Act may be called the Indian Soft Coke Cess Act, 
uae," (2) It exterids to the whole of British India, except Aden. 


©) Tt shall tome into force on such date as the Governor-General 
in il may, by notification in the Gazette of India, appoint. 


2. In this Act, unless there is anything repugnant in the subject 
or context,— , | j 
(a) “‘ Committee ’’ means the Soft Coke Cess 
4ed under section 4; : 
ee rieeee” ae by rules made under this 
3 
‘ * (0) ‘soft coke ”’ means all coke which is unsuitable for metallur- 


Committee constitu- 
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further: to sme Comment pe TERY eee Dos hen 

for certain purposes, a 
aimiennes it is expedient further to amend the Cantonments: (House- Ae 
‘gf RY cnadied Act, eit for the purposes hereinafter appearing ; VLof 1988. 


— . 


Short title. ee 4. This Act apey be called the Cantonments (House-Accommoda- 
ae tion Amendment) A\ ct, 192 2 


. 


Amendment _—'2_- “In ‘section 2 of the ‘Catkanmant (House-Accommodation) Act, Vi of 1088, ; 
—, 1928 (hereinafter referred te as the said Act),— > , 
1923. ake oD) y) ‘clause (b) of sub-section (7) shall be omitted, ‘and clause (bb) 


shall be relettered as clause (b); 


“(b) hana, (4) ot eubvacotipn after the words ‘i ton- 
or Gh following ait shall be ie namely !— " 


ie, ees ml renin the District, 
woul m 
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99, Act. VIL 
cf 1923... ; 
Appeals to A829, ene shall lie to the h Court inst th ; 
Gwvil Courts. Court of the District High Const sai. Me 
mas ~ tried eee by it. es . 
rl No. b ae under der this, iy eee shall be admitted unless it, is made 
the date of the decision against which it is F 
(3) aaa under this section shall be deemed to be P 
an appar Pd an 0 ed nin the meaning of section 108 of the Code 
eo Nie ean yt V of 1908, 
Substitution — 13. For cacti 30 of the osid Act the following section shall be 
ot new section substituted, namely :— zi 4 
phe ' ; 
he ee 
Appeal to « 30. The cibuee'te ‘nly. toma ot ii acgchch taille ets) 
Oikeer Com- a notice has been issued ie oes 7 may, within a ¢ 
noun bs ‘of twenty-one days te of the service : . 
Vir: ereof, ec to the Gosciantiae the District 
} , meus the 3% wot the r Commanding the Station ‘ 
to appropriate the cae 
— 14. Rods <e—eochorgireerstia / ‘ ‘ 
32, Act VI (a) the words ‘‘ or of the General Officer Commanding-in-Ohief, : . 
of 1928. may , as the case may be’’ 8 shall be omitted; a 
(b) after the proviso the words “end in giving” Seats 
Genera cer Commanding the et shall record 
LG briefly the grounds therefor ”’ shall be added. 
asco 45. Tn nection 93 of the said Act: for the we su sub-section 
33, Act (2) of that section ”’ the*word ‘ ” shall be substituted. 
of 1923, ’ 
Insertion 16. section 4 he al At hong ton sal 
yt ee ee, eal Sao Qe At shall tos aang nay otennoe or prefer- 
ah appeal under computed in accordance with 
ee a senor tee Limitation Act, 1908.” 1X of 1908. 


tw econ reece (a) of sub-section (2) shall 


} ‘ —_——— 
 STATEMEN ef ‘OBJECTS AND REASONS. 
Acer ‘The working of the Act during the past ve 
+ years has shown that some of its 
are obscure, and others are defective with 
_gaerence 46 one, other oh he two main 
‘sf stated above. The present Re 


eee 2 iNag 
Se ee pam dapat 1 the 























en nor oie! any rep ca 


aad, 


Bi 






Act), tna" oul nomi 
Comma the Satin, 
residents raragan atéd by the owrfer. 
ee have been experien 


requisite qualifications to undertake these 

thankless and, in many cases, laborious 

hohorary duties, and iahon a Committee has 

been appointed, it is frequently unable a 
reach a decision within a short time. 
ay to obviate the inconveniences and Silas 

t system,"it is proposed to abolish 
a ‘At itration Committees and provide for 
the reference of the above-mentioned matters 
to the poole: Courts direct. 

7 ity has been taken at the same 
time te introduce certain other improvements 
of minor importance. Notes on the clauses 
are attached. 


7 









« 
"GR. F: TOTTENHAM. 
Sma: 
The 20th August 1929. 


{ 


pap nace ew 


NOTES ON CLAUSES. — 
).--Owing to el ne roped aboli- 


Te gh 2 
; ration Commi the words: 
; by celia ‘Authority se wal rit disapraaihe from. 
the Act and a definition is no longer required. 
nition of ‘ Officer mmanding the 
Station ” brings it into line with the defini- 
“tion in section 2 (ir) of the Mea emmy wo Soha al 
1924. Thus the Officer 
District can in no ‘ease Scccolal eek upon 4 
form the duties of the Officer Commandi 
the Station and remains in all cases’ the = ie 
1 "ign appellate authority under the 
Clause 2 (c).—The. urisdiction 
under section 2 car of = Act reggie magis- 
terial in character, Tt Bub exercised by we 
officer in his administrative ‘capaci capacity and: i 
is ‘ sr irene to call him ‘ the 







nition of ‘the 
circumstances in sf the ty ‘under 
ae 5 may be patored ar “3 somewhat 





ure i contained in 
' dntarcs 


Chairman and nontofficial Seni am ning 


cer 
f louse 4. 


aay 


Clause 2 (b). —The. proposed addition to the, - 


t of section. 6 is 


3 ‘the met t.e., to poy 








wT section 7 ( (3) (a) Senet 
‘Genes pepe. He ifiy 

nm. any 
deliver a wag Myr Rapin planes on she rian ' 
of the lease, in 
defined i 
ib! to the 


rhe ge A eel 18 
was at the t ram JS tig he B td poss 
sion, subject only to the caused by 
reasonable wear and tear or ret 
force; and that a lease should, at the opti 







































of the lessee, be void if any material part of 
the is wholly d ed, or rendered 
the drapery which it was let 




















it op oe the iciple of section 7 (3) (a), 
which is a more than usual - 
ree to the lessor, see no reason why 


‘but they 
they should be excluded Sons tae 
fit mentioned above, and the Bill accordingly 
provides for protection of Government in 
this respect to the same extent as in the case 
. of an ordinary lessee. 

Clause 5..—-Vhe omission of section 8 of the 
Act and’ of the words ‘ with the pre 
‘sanction of the Officer Commanding Dis- 

inde thetetiorsemeioet the One “Comme 

8 os the Offi 

the District is himself, under section 30, the 
appellate authority ‘Cee a dscion 
appropriate a house. 
woul such a Cerigion ane agony 
pe lola ‘guidance ay exe 
ing Station in bi Fhe vo as poser y and 
it is cal that the previous sanction of the 
Offiger ‘District should 


uired toa decision on the 
whieh hag + may ee be calbet spo oad 


epee me D 
Pat firstly, to sang Be) i 
“make it, dite or inp ible tor oben 

defeat the Sr hieet 
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Part VI 


Bills introduced in the Council of State and Legislative Assembly, 
Reports of Select Committees presented to the Council and Assembly 
and Bills published under Rule 18 of the Indian Legislative Rules. 


COVERNMENT OF INDIA. 


Legislative Assembly Department. 


The toioying Bill was introduced in the Legislative Assembly on 
the 2nd September, 1929 :— 


L. A. Brit No. 12 or 1929, 


A BILL 


to amend. section 178 of the Indian Contract Act, 1872. 
. 


Wuenreas it is expedient to amend section 178 of the Indian a 
Contract Act, 1872, for the purpose hereinafter appearing; It is hereby ae 
enacted as follows :— 


Short 1. (1) This Act may be called the Indian Contract (Amendment) 
title and Aci, 19. 
eommencement., . 

(2) It shall come into force on the day of , 19 
Amendment 2. For section 178 of the Indian Contract Act, 1872, the following Se 
—— section shall be substituted, namely :— a 
78, Act IX 
of 1872. 
Pledge of “178. Where an agent, having in the customary course of his 
ch ct business authority to sell goods or to consign goods for the 


purpose of sale or to buy ds, or to raise money on the 
security of is, is, with fhe. consent of the owner, in the 
, possession of goods, or of any bill of lading, dock-warrant, 
warehouse-keeper’s certificate, wharfinger’s certificate, 
railway receipt, warrant or order for the delivery of goods 
of any other document used in the ordinary course of 
business as proof of the possession or control of goods, or 


authorising or rting to authorise, either by endorse- 
ment or delivery, the r of the document to transfer 
or receive goods thereby represented, any pledge of the 











a Instru- 7 's 


be ale the Negi nares | Second 
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r ape Gaveaerdiinh 


a harry ye bse 
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ei itsie + expedient further to amend the eee 
- Procedure, a for the purpose hereinafter ay Se wee 
earrys as follo da bead 
‘ ’ This Act may gc called the Code of soar Provedare 
‘ (Amendaens) Act, 1929, 

Dey oye ici He cag on 
proomeege NA caf 2 After section 540A of a Corle a GHiminal. eaeliens; 1898 V of 


| et V' of 1808, oor — to as the said Code), the geeks? section shall 1898. | 


Shi li i a lS 





; 2 a aeons te tus 
Special : “540B. (7) At any s of an inquiry or trial tide this Code, 
ir : gg if on Judge nel se ra for reasons to be 
Ags record Sty al any accused, in consequence of a single act 
held when ' i Souter creme é 
Bee. kab edibiead Gi ibe thy — his arrest, hoe the ont, “a ip or Magiargie” e 
ts se Pinhie opin remaining befoye the such Judge or Magis aC 
: + 7 may, whether such accused is represented by a pleader or 


not, dispense with his attendance and see with the 
i ‘inquiry or trial in hig absence. 
Be ee (2) In any such inquiry or trial, where a plea is required in 
1 Seok Aaa ‘ answer to a charge from an absent aceused whose srensepes, = 
dele dada na has been dispensed with under sub-section (1), such ace tistics 
ee ‘ahi shall be deemed not to plead guilty. 4 


(3) Notwithotanding contained in this Code, no finding, 
: ariel pea san ah Seta a : 
e 1 pel ed - Beko" ilogt Bs aera oe te tees Bist Meee 
Bis vere iregralasi tsoever ‘from the absen 
i tas or all of the ebsecunsed whose attendance has Treen ise apie 
4 with under sub-section (1), rational 
No order under sub-section (1) F 
¥ of an accused shall affect is 





ee res it VARS > Sh Se Nel « yi HR aarti 


Application, 3 Where an i er Ata taka bef. : 
* sienna setrivri tore sath es er 








ad oe ri called eee Succession (Amendment) 
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m2 of the Indian Succession’ 
said Act), the ‘teliwing, 
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a oa (2) Bub-section (1) of section 57 of sil Ae shall be y 











Amendment of numbered as section 57, and after clause (b the proviso 
at i= “qnd” and the follo pene namely:— 
e aa rae Be 0) to oh “wills and cadiotls mad by aay 9 Buddhist, Ry 
Bye) or Jajna anuary 
me a Sp) et ete it prion nt Sid la hai 


tin of i ei tt te 


one 


213 of the said Act for the word 
fo cok wah jag ‘ 
wordy letters "and ures 
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Part VI 


Bills introduced in the Council of State and Legislatiye Assembly, . 
Reports of Select Committees presented to the Council and Assembly — 
and Bills published under Rule 18 of the Indian Legislative Rules. 


COVERNMENT OF INDIA. 


Legislative Assembly Department. ' 
The following Bill was introduced)in the Legislative Assembly on 
the 2nd September, 1929:— ; 
‘ L. A. Bru No. 9 or 1929. 
“A Bill further to amend the Indian Income-tax Act, 1922, 
' for certain purposes. 


Wuereas it is expedient further to amend the Indian Income-tax + 
“a ce for the purposes hereinafter appearing; It is hereby enact- Xi of 
ed ‘as ows :— 


" 


‘Short title. 4. This Act may be ‘called the Indian Lesoriihe habe (Amendment) 

Act, 1929, 2 , a : 
Amendment of ‘2, In sub-section (2) of section 14 of the Indian Income-tax Act, XI of 
pring te nom, 1922 (hereinafter referred to as'the said Act),— 1922. 


(a) in clause (b), after the word “ assessment ” the word ‘‘or’ 
‘shall be added; ayd 

| (b) the followitig clause shall be added, namely: — 

“ (¢) any sum which he receives as his share of the profits.or gains 
of an jation -of individuals, other than a ‘Hindu un- 
divided family, compan firm, where, such profits or 
gains have assessed to income-tax.”’ 


Asogndinens of rr In section 25A of the said Act;— 


ion 254, (a) in. sub-section (1),— | 
“i oR (i). adter the word ‘‘ hitherto “the, words ‘‘nsessed as ” shall 





aa” _ be. inserted,..and 

oa (ity de words ‘‘ before the end of the, previous year ” shall be 
ya “omitted ; and — ae ‘ 
nen _ (b) the following sub-section shal be added, namely: — 

Oey “((3) Where such,anm ws not.been, passed in, respect of a 
Carrie - ‘Hindu family hi ‘assessed as, undivided, such family 

te he shall. forothe, purposes of this, Act, to continue 


te 


“* 





we ibd Rit ind ines, 


(6) hares shall. ee namely ;— 
aa ry 
m1 10 the 10n f 





- « iene 4 
appeal, 


ir bing op 


im 


= ther wig ea iis of ma or 
| 
lip : : re oe 


in (see clauses 2 8 
explanations are as set forth Tr 


pelea the period of limitation p ; 
aa Act or for an splat, nde 
éomplained of was made, an 
a copy of such sin shall be nhc 


a agg This means overall to the 
tice which was ‘discontinued in 1926. 
plaints have been received of inconveni- 


J ence to residents in the United Kingdom who 


Clause 2.—This remedies a seta im the '» 


Act and expressly for the relief from 
double taxation of a member of, an associa- * 
tion of duals other than a ‘firm or com- 
pany or Hindu undivided family. 

Clause 3.—This is a drafting | amendment in- 
tended to set right a mistake in drafting the 
0 section, as a consequence of which it 
had become largely inoperative. 

Clause 4.—This is also a drafting amend- 
ment intended to amplify the section and make 
its provisions quite clear and complete. 

Clause 5.—This is necessitated by a ruling 
pf egw lat hl to the effect that, 

the absence of any reference to section 196. 
of the Indian Penal Code in section 37 of the 
Indian Income-tax A tion may 
be ana 6 under ia a of. the bs Tadion 
Pe Code in respect of false evidence used 
in Income-tax 
= Sr cbiawet 6.—Arrears. of ingome-tax can be 

ered under section 46 as arrears of,land- 
ee sig tise at least ie promis the 


wwedo not prt she atachient t of debe 
recovering the arrears. 
, to restore to th 
; kt bon Sin 


_ stands at p 
~ seriously ha 


~ respect of the. on 


have to apply for relief. 
Clause 8.—The object of sub-clause (a) is 
Tegularise a concession now given by 
tive orders. The object of sub-clause (b) 
to provide for cases of hardship which some- 
section 54 


to 
mth ha : the effect & 
or defea' a 
tion by the Crown in ct, for intone, of 
falsified accounts or stolen ‘documents. ° It 
also prevents the Income-tax Department from 
ogee my! offences a Reso 182 and 
bs has ndian Penal Cod : So long as the 
restriction is imposed tt e tion 
under the Indian Penal Code nme se 
returns, avoatiie, 
documents, evidence, affidavits or depositions — 


: times occur, 


“Clause 9. eco 


referred to in section 54 of the Income-tax — 


Act, there is no reason why the prosecution — 
should be limited to section 193 of the Indinp 
Penal Code only, as at present. 


* Clause 10.—This is intended to provide for 


cases of hardship which occur occasionally. 
Clause 11,—The object of this clanse is to 


hibit the appearance in Income-tax 
oe of Be undesirable persons vhs, 


; = rg Chemushves Income-tax experts, impose 
on. assessees. 


_ Clause 12.—The } period of one month is be- » 
extend because it has been found in 
meth to be insufficient. 
_ Clause 13,—This amendment is being 
in accordance with a promise given im 


ens bly. 


made 
the 


GEORGE SCHUSTER. 
Sma, 
26th August 1929. 


—— 


8. ©. Gurra, 
Secretary of the Legislative Assembly. 
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Part VI 
Bills introduced in the Council of State and Legislative Assembly, 


Reports of Select Committees presented to the Council and Assembly 
and Bills published under Rule 18 of the Indian Legislative Rules. 


COVERNMENT OF INDIA, 


Legislative Department. 


The following Bill was introduced in the Council of State on the 
25th September, 1929 :— 


i ©. or 8, Bit No. 11 or 1929. 


A Bill further to alter the order in which certain heirs of a Hindu male 
dying intestate are entitled to succeed to his estate. 


x Whereas it is expedient further to alter the order in which certain 
heirs of a Hindu male dying intestate are entitled to succeed to his estate ; 
It'is hereby enacted as follows : — 


Short title, extent 4. (1) This Act may be called the Hindu Law of Inheritance (Second 
sndappiication. © Amendment) Act 192. 
» (2) It extends to the whole of British India, including British 
Baluchistan and the Sonthal Parganas, but it applies only to 
persons who, but for the passing of this Act, would have tiek pi to 
the Law of Mitakshara in respect,of the provisions herein enacted ; and 
% it applies to such persons in respect only of the property of males not 
held in coparcenary and not disposed of by will. 


brothers next after a widow and before a daughter; and a brother’s widow, next 


ceo wa 2, A son’s widow shall, in the order of succession, be entitled to rank 

oe 2 after a daughter's daughter and before a sister. 

tering *B, Nothing in this Act ghall— 

é (a) affect any special family or local custom having the force of law, 
is ; 


(b) vest in a Son’s widow or a brother’s widow an estate larger than, 
or ‘different in kind from, that possessed by a female in pro- 


 * inherited by her from a male according to the school of 
eee deity itakshara Law, by which the male was governed, or 

ety {c) enable more than one to succeed by inheritance to the 

Wee i estate of s Macnsad’ Hinde male which by a customary or 


other rule of succession descends to a single heir. pf 


& 





EE SBR ee ae years 





Fe ccaicsa cones 


el of an enactment by this Act shall have effect in 
“every | in which the enactment wis in force at the — 
the eironnsnhoeniea of begat Act, _ — agro 
No f Sree. se a Ls te any, sell epevimen 
m Toren te ne eee and t lng ied ohare been 
ies on ate, 
rem a a ae 


Ny 
e enactments mentioned in the Schedule are “hereby re 
uta en im the fourth odin, “thereat, ee ah 


ey es 


fee erate 2 








A Bill to secure therefor Hind widow in ther aban? fly 
Wiabssi o cigAbas svat s dare fr lain tiny i tole 

‘hoshimde!-temity property; It is hereby enacted as follows: — 

+2 This Act ‘may be called the Hindu Widows’ a stages 


ve vi eae to the whole of British India, including British 
veh and the Sonthal Parganas. } 


_ (B) It shall come into force on the dayot Wwe. aa 































Definition, _-& Tn this Act, unless there is an ¥ bn dis’ Gakgjoot 
“hs refer ot “Widow ” includes the widow'eln fats at the time of 
his death professed the Hindu, Jgina or Sikh religion. 


_ 8 (1) Where the husband of a widow was at the time of his death E 
‘a member of a joint family, the widow shall be entitled to such share of = 
the joint family property as her husband would have been entitled to, — 
had a partition taken place in lifetime, and may sue- for partition. 
This share shall become her absolute property. 

(2) Where the husband of a widow was not at the time of his death a 
pruned a joint Hindu family, the widow shall take all his property 
absolutely : 


ded that, should a widow ad t a son to her deceased husband, 
“tis ort law of adoption a ppiioaule W the widow shall take effect but 
to" E MlGds of 6 eacteipvecly ol the teanlly coogortyt 


4. A widow's share under this Act shall be exclusive of her inde- 
pendent personal property or her stridhan, 


gt 


* ‘ 


. claim to * & A bbe oAllbl srtnnis tonscce'tels ths tose ies Sia 
entrees eball daha op 0 ahs ms ary ne Bie ic 
OE har Gite, | this Act. — 








inherig to her husband, if he 
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A iad Gast Bill was introduced in the lati: 
the 26th S« , 1929 :— Bienen pac 
L. A. Brut No, 28 ov 1929, iy : 


A Bill to remove certain existing disabilities in respect of the power of 
Bike 3 ge aah adoption amongst Hindus. 


Wuenras it is expedient to remove certain disabilities in respect of 
the power of adoption amongst Hindus ; It is hereby enavted as follows :— 


4. (1) This Act may be called the Adoption Validating Act, 19 


Short title, 
es ee (2) It extends to the whole of 


British India, provided that the 


Governor General in Council may, by notification in the Gazette of 
India, exclude any province from the operation of this Act. 


(3) It shall come into force on the Ist day of 19 


of sons 2. Notwithstanding any custom, rule or interpretation of the Hindu 


Law to the contrary, no adoption byra Hindu shall be invalid by reason 


only that the adoptive father could not have legally married in her 


majden state the genitive mother of the adopted son. 


STATEMENT OF OBJ EcTs) AND 
REASONS. 


This Bill is intended to legalise the adop- 
Ition of the daughter's son, sister’s son. 
mother’s sister’s son and the like, whose 
adoptions are at present regarded by British 
Indian Courts as invalid, amongst the three 
higher classes of Hindus. This rule of pro- 
hibition is based on a fantastic conception, 


itself the result of an im lication arising from | 


qh hor, that the adopted son must 
be the: on ion’ of the natural-born son. 
Out of this conception a rule came to be 
gradually evolved that the adopted boy must 


when so stated, had the effect of excluding 
from the circle of, persons capable of being 
adopted some of the most eligible relatives 
like the daughter’s son, or sister's son. 
ul in course of time, attem) 
were made to evade the rule, d ultima % 







Even amongst these classes, exceptions 
have been recognised to this rule, apparently 
as the result of local customs, e.g., amongst 
the Brahmans of the Southern Mara 
Country the adoption of a daughter’s son or 
sistar’s son is allowed. 

(See Vayidindda versus Appu—I. L. R. 9 
Madras, 44.) 7 

Likewise, the adoption of a daughter's 
son |has been recognised amongst Brahmans 
in many parts of the Madras Presidency. ° 

(See Sri Vadrevu Viswasundara Row and 
another versus Ryali Somasundara Rgo— 
I. L. R. 43 Madras, 876.) 


Many eminent commentators of the texts . 


and also British Indian judges have doubted 
the propriety of this prohibition, and there 
are strong grounds in support of the view 
that, even in ancient times, the texte giving 
rise to the prohibition were regarded as 
purely recommendatory. It is, therefore, 
thought expedient and desirable to remove 
the restriction altogether, the origin and pro- 
priety of which were always doubtful, and 
to extend the adoptive father’s freedom of 
Choice to some of his nearest relatives (such 
as his daughter's son), who from the view- 
point of natura] love and affection may be 
regarded as most eligible for adoption, 


foie M. R. JAYAKAR. 
The 25th June, 1929. 

ae 8. C. Gurra, 
Secy. of the Legislative Assembly. 
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5. Under the old law of the Smmiti 
possibly the single exception of Katyayana) 
acquisitions made 
the exclusive pro’ 3 
e.g., Manu Smriti, 
Narada’ Smriti, 
here was no 
ordinary or special and scientific 
nor between ordinary and extraordinary gain 
of learning. If, however, the acquisition riself 
was made with the aid of family funds, it was 
divisible among the coparceners, Later ¢om- 
mentators, however, relying upon the text of 
Katyayana, have placed restrictions on the: 
right. of the acquirer in the gains made by 
him by means of his learning, According to 
these later seater, ts gate eae 
divisible among the members of the f 
if the acquirer was instructed in the 
a member of his family or if, 
studying the science, he or 
‘been maintained by other m ; 
undivided ye It was only when 
learming was uired from a stranger 
while receiving maintenance from 
that the gains of science formed the 
property of the acquirer, Acco : 
pene entators, Bae pos ; F 
ordinary or special, the gains o 
are deyisible if the learning was i , 
*the expense of the family or by a member of 
the family. The Mitakshara does not m 
any difference between the 
extraordinary gains of learning. 

6. The view taken 

to this i 


tae 


all events the ordinary 
tion, were partible, if 
imparted at the family expense or wa 
received by a person in the enjoyment of a 
mily maintenance. * Latterly, «uowever, 
Me as te aE 
; ‘wiz., that the 0 
imparted at the expense of the 
are divisible only when tne education 
feo are 
it on and not the elementary — 
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AL Be, No, 31 oF 1929. 


Penal Code. 


ee PSe ii Bill to abolish the punishment of death for offences, under the Indian 


Kid) cit 











Abolition of capital 


| em ot, "19 


‘ ee ; . 
it is ex to abolish the punishment of death in 


bea ae ian Penal Cote inflicted in pursuance of sentences passed X1V of 1800, 


; It is hereby enacted as follows: — 


‘4. (J) This Act may be called the Abolition of Capital Punishment 


(2) It extends to the whole of British India, including British 


- Baluchistan, and the Sonthal Parganas.’ 


3) The isions of this Act shall apply to all to whom th 
settee ‘of the Indian Penal Code pos a Pictacigh ase ne caused 


(4) It shall come into foree on the Ist January, 1931. 
"a. Notwithstanding anything ‘contained in the Indian Penal Code 





. 


whereby are empowered to pass a sentence of death by way of XLV or1se0. 
art in British In of 


h Courts 
foprenge = no Court in Bri ia shall pass such sentence of death 
or any offence committed in or outside British India, by any person to 


whom the provisions of this Actapply. 

Exception.—The provisions of this Act shall not affect the provisions 
of section 132 of the Indian Penal Code or, of the Indian Army Act, 
1911, or any other law or Statute passed either by the Indian Legislature 
or the British Parliament, under which death penalty can be inflicted, 
and which affects the discipline or maintenance of His Majesty’s 
military, naval or air forces In India, 3 


ity of improvement w 


STATEMENT OF OBJECTS AND has the effect of depriving the culprit of all’ 


-REASONS. | 



















= 


ment. The princi 
Se ah gy ly 


“seience of the community aga 


modern conditions that the death p 
ces should be abolished. The 
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effect to the above objects. 


“India; nor does it in any way 


Py 
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{The 2nd July, 1929. 
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remedial conditions. In times whe 
dignity of human life was not uately 
‘public conscience — tolera 

larger perception of the ny of in 
mn econom 

life, and the need of making the. best use o! 
the same, it is necessary that means 5 
adopted to remove this method of punish- 
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Part VI 4 
Bills introduced in the Council. of State and Legislative Assembly, 


Reports of Select Committees presented to the Council and Assembly 
and Bills published under Rule 18 of the Indian Legislative Rules. re 


COVERNMENT OF INDIA. ook ae 
Legislative Assembly Department. 


The following Bill was introduced in the Legislative Assembly on 
the 26th September, 1929 :— ’ ° 


L, A. But Mo. 24 or 1929. 


A Bill to finally recognize and place beyond doubt the validation of + 
‘ inter-marriage of Arya Samajists, 


Wuereas'it is expedient to finally recognize and place beyond doubt 
the validation of iuter-marriage of Arya Samajists; It is hereby 
enacted as follows :— Pt ° 


xt title and 1. (J) This Act may be called the Arya Marriage Validation Act, — 
oe 192. ‘ “ 


(2) Tt shall apply to the whole of British India and shall apply to . Pi 
all cases that may come up for decision after the passing of the Act w 
whether the marriage in question has taken place before or after the \ 
passing of this Act. 
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Definition. . 2. For the purpose of this Act “Arya Samajist” shall mean @ “Aiea 
ine person who— , 


(a) is 9 member of any Arya Samaj; or 


(b) isa fnember of the family of, or a relative dependent on, or @ 
person ae the guardianship of, any person mentioned in 
a); 
re (c) within five years of the passing of this Act or within one year of 9 2 
his marriage (whichever period expires last) _ executes @ 
written document expressing himself to be an Arya Samajist 
mo or in terms equivalent thereto; and includes the members 
Ana : of the family of, relatives dependent on, and persons under 
: the guardianship of, such a person. 
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